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Letter from the Editor-
in-Chief

Dear Reader,

Welcome to the eighth print edition—Vol. 5, No. 1—of the
Claremont Journal of Law and Public Policy (CJLPP)! After
reviewing many highly-qualified submissions, the editorial
team is delighted to feature a number of especially stimulating
papers in this issue. These cover a range of domestic and inter-
national topics in law and public policy, from U.S. sports law
to Chinese health care policies. Additionally, we are glad to
share with you two exclusive interview articles, where you will
learn about Ambassador Cameron Munter’s view on the new
era of diplomacy and Prof. John Yoo’s perspective on war in
the modern era. For entries from our blog as well as submis-
sions from across the U.S. and overseas, please be sure to visit

our website at www.5clpp.com.

I am writing this Letter in early August, by which point our
editorial board has finalized all selected submissions, hav-
ing worked with the authors on a one-on-one basis. A huge
thank-you here goes out to the gifted writers; our Chief
Operating Officer (former senior editor) Greer Levin; senior
editors Audrey Jang, Désirée Santos, Emily Zheng, Isaac Cui,
and Jerry Yan; interview editor Matilda Msall; blog editors
Kyla Eastling and John Nikolaou; publisher and webmaster
Alice Zhang, as well as our new design editor Noah Levine.

It is particularly worth mentioning that CJLPP writers,
business directors, and designers alike have also actively
continued developing their own projects over a productive
and creativity-filled summer. For me all summer, there has
seldom been a day when I do not wake up to be greeted by

at least a couple of CJLPP-related emails. For the first time,
the CJLPP has regularly released new articles throughout the
summer to provide our readers with insightful analyses on
current and ongoing issues in the legal and policy realms. It
has been fun collaborating remotely, yet consistently, with
some of our wonderful returning staff writers—James Mcln-
tyre, Gabe Magee, Maimouna Diarra, Helen Guo, Delaney
Hewitt, Kaela Cote-Stemmermann, Nicole Hsu, and William
Shi—and guest contributors on various articles over the past
couple of months. Concurrently, our passionate business
directors—Franco Liu, Kim Tran, and Ali Kapadia—working
closely with Greer, who now oversees the business side of the
Journal, have a series of exciting events and projects planned
for the Claremont community for the 2017-18 academic year.
Meanwhile, we are all eagerly looking forward to meeting

our newest writers this autumn—many have already started
brainstorming topics.

I sincerely congratulate the entire team on all the collec-
tive endeavors and, as always, cannot be prouder to see the
fruits of everyone’s hard work. More importantly, I am truly
touched by the genuine enthusiasm that our members share
in learning from each other as the Journal grows and evolves
over the years.

Towards the end of this issue, you will find a very special
Letter from our founder and Editor-in-Chief Emeritus, Byron
Cohen (CMC ’16), who continues to be a caring mentor

and ever-so-inspiring friend to all of us. I highly recommend
reading Byron’s powerful reflections on what he calls “an
origin story”—one that underscores the role that meaningful
conversations on law and public policy play in allowing our
democracy to grow and thrive. We hope that our Journal has
contributed to initiating some of these important conversa-
tions.

It is always heartening to see students perusing copies of the
Journal in physics lounges, inevitably joining the mighty
league of law and policy nerds, and to overhear breakfast
conversations about well-worn copies of the CJLPP awaiting
their next readers inside Carnegie bathrooms... When our
founding members launched the Journal in 2013, our website
attracted 3,000+ views that year; in the first 7 months of 2017
alone, we have generated 13,000+ views from different parts

of the world.

Of course, it is not only our readership that matters to us. The
process of working with like-minded peers is at the very core
of what we do. Today, the CJLPP is not only a 5C club, but
also one that extends far beyond. I am thrilled to announce
that together with our undergraduate law journal partners
from 10 universities (including UPenn, Dartmouth, Williams,
UToronto, and McGill) across the U.S. and Canada, we will
be ready to launch the Intercollegiate Law Journal (IL]) very
soon. Stay tuned to our Facebook page for more information.

As always, I would like to end my Letter by thanking our
faculty advisor, Prof. Amanda Hollis-Brusky, for her contin-
ued guidance. Our journal is certainly also indebted to the
Salvatori Center for its support over the years, and of course,
to all of our readers, partners, alumni, prospective members,
and other supporters. If you enjoy reading our articles and
would like to share your own writing, keep in mind that the
CJLPP always welcomes submissions to our blog and future
print editions. Please refer to the “Submissions” page on our
website for details. In addition, for our Claremont readers, if
you feel that you could be a valuable addition to our team, I
invite you to visit our “Hiring” page for potential openings or

email us at info.5clpp@gmail.com.
Happy Reading!

With Warmest Regards,
April Xiaoyi Xu
Editor-in-Chief
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One Billion Lives and Counting:
The Future of China's Health
Care Policy

Kaela Cote-Stemmermann (SCR '18)
Staff Writer

China is currently in the middle of reforming its healthcare
system, a decision that will affect over 1.3 billion people for years
to come. Moving from historically state-sponsored care to mar-
ket-oriented care and now to a combination of the two, China has
struggled to find a structure that works for its diverse population.
Public health problems carry important implications for political
stability. Thus far, the Chinese Communist Party (CCP) has relied
on performance-based legitimacy to secure its own political future.
Only by constantly improving social welfare and economic growth
does the CCP reinforce its own authority. However, China’s slow-
ing economic growth means that the government can no longer
ignore institutional failures, such as its healthcare system, that are
beginning to bring its legitimacy into question." With no institu-
tional mechanism in place to address private grievances, increasing
unrest over issues of medical impoverishment represent a threat to
the CPP’s authority. Though China’s health care system has come
a long way, there remain many challenges to overcome in order
for China to compete with international standards and mitigate
increasing discontent among Chinese citizens. Health insurance
inequity, over-prescription of drugs, as well as environmental and
food safety problems pose potential threats to China’s health care
system and government stability. How the CCP resolves the issue
of affordable health care and medical impoverishment could very
well decide the fate of the CCP in China.

A Look at China’s Evolving Healthcare System
Maos State-Sponsored Health Care (1949-1978)

Before the 1949 Communist Revolution, China faced a health
care crisis with fewer than 40,000 trained physicians serving a
population of 540 million people.? The most affected area was the
countryside, where physicians are lacking and health risks more
pronounced. Chinas poor health care was seen as a consequence
of its poor economic success. In pre-communist China, healthcare
was not seen as a right but as one’s personal responsibility. There-
fore, Mao Zedong’s attempt to create a state-sponsored health care
system was a divergence from China’s health care norm. In order
to achieve the agricultural productivity promised in his 1958 cam-
paign Great Leap Forward, Mao understood that accessible health
care would be a necessary precursor. Thus, peasants received free
health care in exchange for working in communes, and the profit
from their labor supported China’s health infrastructure.’

Health care was such a contentious issue that after the launch
of the Cultural Revolution in 1966 that Mao became directly
involved in the policymaking process. This allowed for streamlined
decisions and coordinated state-sponsored health care. Conse-

quently, the number of doctors and care centers increased expo-
nentially and were accompanied by large advancements in basic
indicators of China’s overall population health. For example, from
the late 1950’s to the mid-1980’s, average life expectancy rose from
about 40 to 65 years.* These rapid accomplishments astounded
even Mao and became a large source of legitimacy for the CCP;
however, drawbacks of the system such as low quality, inefhciency,
and financial strains raised questions of long-term sustainability.
With Mao’s death, ensuing economic reforms led to the demise
of the commune system. The Party’s state-sponsored health care
system quickly came to an end.

Market-Oriented Health Care (1978-2008)

Under Deng Xiaoping, the government reduced its hand in all
economic and social sectors, including healthcare. This turned the
Chinese health care system on its head, shifting from a state-spon-
sored system into a market-oriented system. Economic develop-
ment was prioritized, while the delivery of health care took a back
seat. The breakdown of communes eliminated communal welfare
funds, and effectively dismantled the rural health network, leaving
millions uninsured. Deng’s radical economic changes, known as
the “opening up and reform” (Gaige Kaifang), stripped away Mao’s
communist policies that banned private enterprises and began to
untie China’s economy from its government. These reforms were
largely a success, increasing overall productivity in manufacturing,
business, and infrastructure. However, the reforms also caused
health care organizations to start acting like for-profit institutions,
leading to higher costs and resource waste. Even the World Bank,
a fierce opponent of government intervention, predicted that
China’s health care system would become riddled with difficulties
if left to the free market. Indeed, a 1988 survey found that, “more
than 87 percent of the rural population had no health insurance
of any kind”. This caused enormous resentment among the rural
population who were now left with no protection against the cost
of illness.

This for-profit mindset had serious consequences in terms of the
quality of care that patients received. Physicians began to act like
entrepreneurs in a capitalist world, seeking to make profits off of
patients in various ways, such as drugs or expensive treatments.
This shows that not only did the market based system fail to
provide healthcare equality; it also incentivized moral hazards
that could seriously affect the lives of patients. The results of these
reforms climaxed in the 2002 SARS outbreak, which “exposed the
inadequacies of the public health protection system, and showed
how government neglect had left the health system unprepared”.®
The SARS outbreak resulted in 916 deaths, the majority of which
were spread among the rural population, left uninsured by the
new market based system.” A clear indication that China’s experi-
ment with market based health care was not working,

Mixed Health Care (2008-Present)

Faced with widespread public discontent after the SARS outbreak,
the government started to reinstated its role in health care in an at-
tempt to build a more equitable and efficient system. China com-
mitted to spending an additional “CN¥850 billion [$125 billion]
in the ensuing 3 years™ with the goal of providing affordable
universal health care by 2020. The political intention behind this
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investment is clear, to mitigate brewing unrest and improve social
stability by ensuring accessible health care. These recent reforms
are commendable. For example, China’s investment in health-
care has lowered patients out of pocket costs by 30 percent in 12
years.” However, many weaknesses still exist and will continue to
cause challenges and inequity within the health care system. These
include the over prescription of drugs, rural and urban insurance
inequity, and environmental issues.

China’s Most Pressing Health Care Challenges
Ower-Prescription of Drugs

In the late 1970’s, the Deng Xiaoping administration effectively
removed all financial support from hospitals. This incentivized
hospitals and their employees to make up the loss by exploiting
the profit margin of drug sales. By implementing no separation
between the prescription and distribution of drugs, and setting
the service prices of drugs below their actual costs, and failing to
their prescription and distribution, the government created a clear
moral hazard-- resulting in the unnecessary prescription of drugs,
introduction of expensive imported drugs, and even the facilita-
tion of fake drugs." These problems were particularly prominent
in rural public health centers that relied on drug sales since they
did not receive adequate resources from Beijing. Because profit
margins are a main source of revenue for hospitals, accounting for
over 50% of primary health facilities, health workers quickly took
advantage of patient’s lack of knowledge.!" Hsiao tells us that in
the 1990’s, “74% of patients suffering from a common cold are
prescribed antibiotics as are 79% of hospital patients — over twice
the international average of 30%”."* This type of practice has dan-
gerous consequences and can lead to drug resistance in patients, as
well as other unpleasant side effects.

Rural and Urban Insurance Inequity

It is important to not only consider average health outcomes, but
also their distribution. Throughout the 2000’s, inequality of health
care and health insurance had become a major issue of debate and
discontent. The way this issue gets resolved will be very important
to China’s future, both in terms of its political system and ongoing
process of modernization. The Chinese governments 2008 plan
for universal coverage failed to address the huge gap in access to
healthcare between rural and urban populations. One reason for
this inequality stems from the lack of government subsidies to
rural areas following Deng’s reforms in the late 1970’s. During this
time the healthcare services were funded solely through taxation,
creating a substantial gap between urban and rural regions and
unequal quality of care.

Rural citizens bear the majority of the health costs despite having
the least ability to pay out-of-pocket fees. This discrepancy results
in disproportionately high rates of child mortality and common
adult illnesses in rural regions. Additionally, there is a large dis-
parity in government spending across the country. For example,
government spending in “Gansu, one of Chinas poorest provinces,
amounted to just ¥46 [$6.80] per person. .. while spending in
Shanghai and Tianjin, two of Chinas richest provinces amounted
to ¥218 [$32.50] and ¥253 [$37.70] respectively”.'® Such discrep-
ancies mean that major urban hospitals are able to expand and at-
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tract personnel, while draining resources from lower-level hospitals
in the countryside."* This difference has worked to undermine the
governments efforts at upgrading the rural healthcare network af-
ter 2008. However, with the legitimacy of the government resting
on increasing economic growth, there has been little incentive to
invest in health care.

Environmental Safety Problems

Another challenge is the government’s failure to address significant
risk factors such as environmental degradation and food safety.
This lack of preventative care places greater pressure on China’s
health structure. Following China’s rapid economic development
came an increase in dangerous pollutants, subjecting Chinese
citizens to significant health risks. The World Bank estimates that
the costs of health care related to cancer and diarrhea associated
with pollution was approximately $8 billion in 2003." In 2012,
“PM2.5 particulate pollutants...were linked to 670,000 prema-
ture deaths from strokes, lung cancer” and various other pollutant
related illnesses.'® The failure of the government to protect its
citizens from basic health risks such as smog and water contamina-
tion will result in an increased demand for health care in coming
decades, as well as increase public discontent.

Considerations for Improving China’s Healthcare

This review of China’s health care history shows that its leadership
has made significant mistakes but has also acted with decisiveness
in correcting those errors. China’s willingness to experiment with
different health care policies and infrastructures sheds light on pos-
sible ways that the Chinese government could increase the quality
and equity of care within the health care system.

Aligning Incentive Structures

At the root of the previously mentioned challenges, lies a flawed
and misaligned bureaucratic incentive structure that must be
corrected. The government must clearly identify the public’s
needs, and then work to incentivize the government bureaucracy,
healthcare facilities, and physicians to work towards this public in-
terest. Misalignment between the public interest and bureaucratic
interests can easily result in corruption and the waste of resources.
Incentives must be put in place, not only for local governments to
invest in healthcare over the economy, but also for physicians to
refrain from over-prescription and more equally distribute funds.
Additionally, there must be a clear and defined way for China’s
policy makers to monitor the behavior of policy implementers.

Mitigate Harmful Incentives

China must discourage corruption by raising the fees of drugs that
are currently priced below cost, effectively diminishing the profit
margin of drug producers.”” Civic groups such as health based
non-governmental organizations or religiously affiliated groups are
well positioned to take up a role in the basic education of patients
concerning these kinds of specific health care issues. This would
reduce leeway for doctors to press unnecessary and expensive drugs
onto patients. This goal could also be achieved by raising physi-
cian’s income, which would reduce the incentive for corruption

and attract intellectual capital to the health field.
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Reducing Environmental Health Risks

Equally as important is the government’s responsibility to limit
countrywide health risks such as environmental degradation and
food safety. The CCP needs to reevaluate and start placing citizen
health and environmental challenges above economic gains. As
the health costs increase so does social discontent, evidenced by
increasing formal complaints, putting the country’s political sta-
bility at stake. On a smaller scale, the government should consider
taking measures to limit individual health risks such as smoking,
unhealthy diets, and alcoholism.'® This can be achieved though

educational campaigns and widespread advertising.
Improving Rural Insurance System

One of the most pressing factors that must be addressed is the ru-
ral insurance system. While some health economists recommend
providing equal health services to all people regardless of their
ability to pay, this seems like an unrealistic approach in the case of
China. The government would be better off focusing on building
a system that ensures basic health services and drugs to everyone
while reducing out-of-pocket costs. Improving the fiscal transfer
system, which disperses funds from the central government to the
provinces, may contribute towards this goal. Instead of gener-

al transfers, the government should implement more targeted
transfers to poor provinces based on income, as well as mortality
rates and doctor-patient ratios. This would allow local hospitals

to get the resources they need while still being able to adjust for
provincial differences. Additionally, migrant workers’ insurance
plans should be attached to their place of employment rather than
their residency.”

Rewarding Quality of Care

More generally, China must create a reward system for health care
providers that is based on the quality of care rather than quantity.”
Thus far, China’s health care goals have largely been focused on the
amount of resources put into the health care system, when they
should be focused on the actual outcomes. By focusing on how

to transform inputs into effective services, China will maximize
funding and prioritize the needs of patients. Ultimately, the
Chinese people must hold their government and the bureaucracy
accountable for improving the quality and accessibility of health
care, reducing environmental hazards, and improving efhiciency.
Direct pressure from Chinese citizens will force the government to
take a step back and reevaluate the health care system, ultimately
giving it the priority it deserves. By adopting these reforms, China
has the potential to deliver effective health care to one in every six
people in the world.

In the past decade, China has made considerable strides towards
affordable and equitable access to health care. Considering China’s
size and heterogeneous environment, these reforms represent an
impressive accomplishment. Despite these strides, the Chinese
health care system faces many challenges, which, if untended has
the potential to create social instability. Such inadequacies have
taken a large toll on the Chinese economy and spending habits

of Chinese citizens. A study done by Chinas leading economists
estimated that in 2005 alone, disease cost more than five billion

working days, totaling ¥2.4 trillion ($296 billion) in lost economic
activity.” By 2035, China’s health care spending would account
for 9.1% of its GDP* Additionally, enormous health care costs are
deterring Chinese people from spending, causing them to become
a community of savers rather than consumers. As this will hinder
the future growth of the economy; it is clear that the consequences
of a faulty health care system go beyond a simple moral responsi-
bility and hold potential negative outcomes for the entire nation.

China has the potential to become an exemplary model of health-
care reform, and how the CCP decides to deal with such a com-
plex issue could determine the international reputation of China,
as well as its political stability. However, if reforms are not imple-
mented soon, the future of health care in China is grim. In the
coming years, China will face an aging population that will cause
an increase in the demand for accessible care. China’s aged 65 and
over population will rise from 140 million today to 230 million
by 2030.* An expanding middle class will likely take advantage
of its resources to demand better quality health care. Simultane-
ously, worsening environmental hazards will increase the amount
of pollution related illnesses, stirring public discontent. While
many of these events are inevitable, the policies that the Chinese
Communist Party decides to take in the near future will affect how
efficiently China’s health care system will meet this rising need.
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The Promise of Privacy
Protections: Rights for
Unauthorized Migrants

Isaac Cui (PO '20)
Senior Editor

L. Introduction

On February 10, Daniel Ramirez Medina was taken by the
Immigration and Customs Enforcement (ICE) and placed
in detention to await deportation proceedings. Having
come to the United States at the age of seven, the 24-year-
old registered under the Deferred Action for Childhood
Arrivals (DACA) program.' DACA gives selected unautho-
rized migrants® who arrived in the United States as youths
the legal authorization to work and study without fear of
deportation.’ Nevertheless, when ICE arrived at Ramirez
Medina’s apartment to arrest his father on immigra-
tion-related charges,* they also detained Ramirez Medina
despite his DACA status. The justification, according to
the Department of Homeland Security, was that Ramirez
Medina was a gang member—something that, according
to ICE, Ramirez Medina had admitted.” Ramirez Medina’s
attorneys, however, say that ICE became suspicious of him
because of a tattoo that read “La Paz BCS,” a reference to
Ramirez Medina’s birthplace of La Paz, the capital of Baja
California Sur.® ICE also claimed that Ramirez Medina
was affiliated with gangs because of statements that he
allegedly made in custody.”

Regardless of whether Ramirez Medina was ever a mem-
ber of a gang—which seems rather unsubstantiated, given
that the only evidence that ICE offered was questionable
claims about knowing members of gangs and a tattoo—
Ramirez Medina was detained for six weeks,® which raises
concerns about the strength of DACA protections under
the Trump Administration.” People with certain criminal
convictions are categorically ineligible for DACA, and
the status is revocable,'® which is why the accusation of
gang membership is so dangerous. For example, President
Obama in 2016 stated, regarding his administration’s
deportation policies, that “we prioritize criminals, we
prioritize gang-bangers, we prioritize folks who have just
come in.”'! The result is that “accusing an undocumented
person of gang affiliation is the quickest way to get them
arrested,”? and, according to one immigration lawyer,
“the chances of getting out of being called a designated
gang member'® are next to nothing.”'* Despite the stakes
at hand, it is easy to be accused of being in a gang. Ac-
cording to an ICE policy issued in 2006, someone can be
placed in ICEGangs (ICE’s database for gang members)
for having “tattoos identifying a specific gang,” for going
to places that gangs are prevalent in, for displaying gang
signs, and many other reasons."”” And because defendants
in a deportation proceedings cannot compel the govern-
ment to disclose evidence against them, it is often ex-
tremely difficult to challenge the designation.'

For Ramirez Medina, the government pulled a bait-
and-switch, offering him protection under DACA yet
prosecuting him under flimsy justifications.'” One of his
attorneys commented that Ramirez Medina’s detention
was as such “one of the most serious examples of govern-
mental misconduct that I have come across in my 40 years
of practice.”"® Such conduct points to broader ambiguities
regarding the rights afforded to non-citizens in the United
States.

This essay seeks to address one of those ambiguities: the
extent to which unauthorized migrants' are afforded
privacy protections. I take it axiomatically that the Su-
preme Court does not have a coherent methodology for
addressing the issue of constitutional personhood—the
question of which entities the Constitution deems to have
rights. However, Zoe Robinson,* professor at the DePaul
College of Law, has persuasively shown that the Court has
historically analyzed the extent of constitutional person-
hood through two lenses, which I deem the functional
and categorical perspectives. In the functional perspective,
the Court primarily looks to the “right at issue, rather
than the claimant,”' determining the purpose of the right
before its scope. From the categorical perspective, con-
stitutional personhood is first a question of the claimant
of the right, such that it is possible that “the status of the
claimant renders them unable to claim constitutional per-
sonhood.””* After answering this threshold question, the
Court then analyzes the scope of that right.

This essay is split into four subsequent parts. In the first
two, I analyze whether and to what degree unauthorized
migrants should be given privacy rights under the func-
tional and categorical perspectives. In doing so, I explore
current Supreme Court case law and argue that it is
unclear about the rights of migrants. Next, I apply these
findings to gang databases to argue that they should not
be used for deportations—if at all. Section V concludes.

II. Privacy Rights—the Functional Perspective

In the functional perspective, the Court examines the
purpose of the right and from there determines wheth-
er it should be applied to a given claimant. This section
explains the function of privacy rights; its findings are
applied to gang databases in Section IV.

In the context of privacy, simply determining the purpose
of the right itself is difficult. As one professor put it, pri-
vacy is “a sweeping concept, encompassing (among other
things) freedom of thought, control over one’s body, soli-
tude in one’s home, control over information about one-
self, freedom from surveillance, protection of one’s repu-
tation, and protection from searches and interrogations.”
As such, I limit my analysis of the function of privacy to
two sources which are foundational to privacy law: Justice
Brandeis’ dissent in Olmstead v. United States,** and the
Court’s opinion in Griswold v. Connecticut.”

23

In Olmstead, the Court held that wiretapped telephone
conversations gathered without a judicial warrant could
constitutionally be used as evidence in a criminal trial
under the Fourth Amendment.?® In a lengthy dissent,
Brandeis argued the practice violated the individual’s right

Volume 5 | Number 1



to privacy since the Fourth Amendment, to Brandeis,
guarantees protection for people “in their beliefs, their
thoughts, their emotions and their sensations.”?” Brandeis
understood privacy to be based on the sanctity of the in-
dividual, and, therefore, he held a cynical view of the gov-
ernment, warning that the “greatest dangers to liberty lurk
in insidious encroachment by men of zeal, well-meaning
but without understanding.”?® While Brandeis’ dissent in
Olmstead did not form binding precedent, it has neverthe-
less been called a “foundation of American privacy law.””
The right to privacy would be formally enshrined as a
constitutional right in 1965 with Griswold v. Connecticut.

Griswold struck down a Connecticut law which banned
the use of contraceptives for unconstitutionally infring-
ing on the right to privacy. Writing for the majority,
Justice Douglas established the right to privacy from

the “penumbras” of the Bill of Rights, the “emanations
from those guarantees that help give them life and sub-
stance.”®® Under this logic, the rights strictly enumerated
in the Bill of Rights are buttressed by “peripheral rights”
which affirm the main objects of their protection. In the
example of free speech, the Court has also protected “the
right to read [...] and the freedom of inquiry, freedom of
thought, and freedom to teach,”' for, without them, “the
specific rights would be less secure.”® Drawing from the
First Amendment’s protection of association,® the Third
Amendment’s prohibition against housing soldiers,* the
Fourth Amendment’s protection of personal security,” the
Fifth Amendment’s Self-Incrimination Clause,?® and the
Ninth Amendment’s protection of unenumerated rights,”
Douglas weaved together a broader protection from unjus-
tified governmental intrusion into an individual’s personal
life. That interpretation of privacy as an overarching right
embodied by specific protections in the Bill of Rights was
clearly influenced by Brandeis’ writings on the issue, with
Justice Goldberg’s concurrence citing the Olmstead dis-
sent.”®

These texts have overarching motifs that illustrate the
function of privacy. Privacy is an individual right, meant
to allow persons to flourish in their own unique capaci-
ties. But privacy is also a political right, meant to inhibit
the government from unjustifiably intruding into an
individual’s life and personal space.*” Moreover, privacy
is a procedural protection; it puts the onus on the govern-
ment to follow a specific means for procuring information
towards its ends.” According to Brandeis, even if it is
legitimate to convict a criminal, the government cannot
attempt to do so unlawfully, for the government “is the
potent, the omnipresent teacher. For good or for ill, it
teaches the whole people by its example.”*!

Privacy checks against governmental abuse and arbitrari-
ness—something that is universally applicable because it
constrains the actor (the government) rather than protect-
ing the constituents. Viewed thusly, it is problematic to
assume that unauthorized migrants would have no privacy
protections. The need for procedural protections is ampli-
fied for communities with unauthorized migrants given
the humanitarian toll** that deportation raids can have, in
addition to the fear faced by the migrants themselves.*’

Nevertheless, under the functional perspective, the appli-
cation of a right to a given claimant is context-specific.

Constitutional personhood, according to this paradigm, is
not “a universal binary switch,”* but rather, is both right-
and issue-dependent. As a result, the extent and applica-
tion of privacy rights to unauthorized migrants is highly
dependent on the practice that is being challenged. I will
consider the case of gang databases in California in section
IV to complete this analysis. In the subsequent section, I
consider the categorical perspective on whether unautho-
rized migrants have privacy rights.

III. Privacy Rights—the Categorical Perspective

Under the categorical perspective, rights are first deter-
mined by their application to specific claimants, after
which specific protections may be attributed. To approach
this question, I consider the issue textually, showing that
the precedent and text are unclear but suggest the possi-
bility of privacy rights for unauthorized migrants.

When Griswold derived the right to privacy from five dif-
ferent amendments, it created uncertainty about the scope
of privacy. The First Amendment’s free speech clause®
(where the right to association derives,*® which is the
actual right that Griswold cites?’) does not clearly specify
whose speech is protected. The Third Amendment applies
to the “Owner” of a house.* The Fourth Amendment
protects “the people.” The Fifth Amendment states that
“No person” shall be subject to certain abuses. And, the
Ninth Amendment, as the Fourth, refers to “the people.”™"
Problematically, the Supreme Court has held that the
phrase “the people” is a “term of art,”* which implies that
the right to privacy derives from overlapping penumbras
which potentially apply to different subjects.

Unfortunately, these terms are not sufficiently clear. In
United States v. Verdugo-Urquidez,” the Court held that
the phrase “the people” referred to a “national commu-
nity” or those “who have otherwise developed sufficient
connection with this country to be considered part of that
community.”>* However, when interpreting that phrase in
the Second Amendment, Justice Scalia’s majority opinion
in District of Columbia v. Heller” specified that “the peo-
ple” did not only refer to a national community, but also
to a “political community.”***” In other parts of the opin-
ion, Scalia wrote that this referred to “citizens,” “Ameri-
cans,” and “law-abiding citizens,” which led lower courts
to uphold statutory bans on firearm possession by felons.”
This obfuscation has created a circuit split over the issue
of whether undocumented persons are protected by the
Second Amendment: according to the Fourth, Fifth, and
Eighth Circuits, they are not, whereas the Seventh Circuit
has held that they could conceivably be protected under
the Second Amendment if they have “substantial connec-
tions” to the United States.”

That being said, it is worth noting that Justice Scalia’s
clarifications of the term “the people” were dicta; the
holding of the case was confined to the nature of the
Second Amendment right, and the case never touched

on the question of whether migrants (authorized or not)
were to be afforded the right.®® Moreover, as some scholars
have pointed out, there is some sloppiness in the way that
Justice Scalia’s opinion addresses the issue. The Constitu-
tion specifically mentions citizenship when discussing it as
a qualification for federal public office, whereas in re-
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ards to the Second Amendment and other rights, it uses
Eroader terminology. Aside from Verdugo-Urquidez, the
Court’s only other extended consideration ofg“the people”
was in Dred Scott v. Sandford,* when the Court ruled
that “the people” only referred to white citizens. Barring
the morally reprehensible nature of relying on such a case
for precedent, that case was explicitly overruled by the
Fourteenth Amendment, which also uses “persons” and
“citizens” in different clauses,*® indicating that these words
were thought of as distinct, at least by the Reconstruction
Era.® Also, there would also be an ironic contradiction
at the heart of the Heller ruling if it were to confine “the
people” to citizens, given that it would make the right
to bear arms—which Scalia declared was based on the
right of self-defense—depend on “obligation and loyalty
to—and recognition by—the state [...] Conditioning
the right on an intimate tie to the state suggests that the
Amendment is not actually about self-defense, but about
state-defense.”®

A broader understanding of the Second Amendment’s
phrase, “the people,” would also be more aligned with
understandings of the Fourth Amendment. The case noted
before, Verdugo-Urquidez, had to do with the application
of the Fourth Amendment’s prohibition of warrantless
searches for a Mexican national’s home in Mexico. Chief
Justice Rehnquist’s decision in Verdugo-Urquidez estab-
lished the aforementioned “substantial connections” test
for determining if someone was a member of “the peo-
ple,” which would imply that at least some unauthorized
migrants would be protected. That decision, however,
dldgnot clarify the exact scope of how “substantial” one’s
connection must be.

The precedent reveals a muddied doctrine, as the Court
has put forth mixed signals regarding the extent of the
protections in the Bill of Rights. Key phrases such as “the
people” have unclear boundaries—even if one were to
assume, for example, Chief Justice Rehnquist’s substantial
connections test from Verdugo-Urquidez. (This is exacer-
bated by Heller’s inconsistent appzcation of Rehnquist’s
substantial connections test.) Moreover, even if there was
conceptual clarity about the nature of that phrase, the
Verdugo-Urquidez decision to distinguish the communi-
ties referenced in “the people” (of the Second, Fourth,
and Ninth Amendments) from “No person” (of the Fifth
Amendment) makes the issue of privacy—which derives
from all of those sources—difficult to conclusively resolve.

However, the phrase “no person” has been considered to
be an “all-inclusive” and “sweeping” term by the Court in
Reid v. Cover;"° the broad nature of the term “person,”
as opposed to “the people,” has also been noted by schol-
ars.®” If this term is indeed broader than “the people,” and
it is true—as I contend—that some unauthorized mi-
grants meet the substantial connections test established in
Verdugo-Urquidez, then it would be logical to assume that
privacy, which derives from the penumbras of these vari-
ous enumerated rights, would apply to some unauthorized
migrants as well. In other words, if the protections offered
by the Fifth and Third Amendments are broader in scope
than those of the Fourth and the Ninth, and if the latter’s
protections do extend to some unauthorized migrants,
then so too would the right to privacy as a whole.

Volume 5 |

IV. Against Gang Databases

This section analyzes the application of gang databases to
immigration enforcement through the lens of privacy pro-
tections. More specifically, by interpreting the function of
privacy as a shield against arbitrary governmental abuse,

I argue that the accusation of gang membership, justified
by entry in a database, is insufgﬁcient to override privacy
concerns given multiple issues with their accuracy.

California’s Gang Database Fails to Ensure the Validity of Its

Entries

Gang databases are run on both the state and federal level.
While it is unknown how many people are entered into
ICE’s system, databases in California and Texas alone
contain over 250,000 people, the majority of whom are
Latinx.®® For the sake of conciseness, I limit my investiga-
tion to California’s CalGang database.

The most common process for state law enforcement
agencies to add someone into CalGang is that of field
contacts—untargeted and informal investigatory stops
performed without any court oversight.®” The result is
that allegations of gang membership can be extremely
arbitrary’® and that “investigatory stops are rarely based
on objectively reasonable suspicion,” according to a report
published by the University of California, Irvine, (UCI)
School of Law.”!

The state auditor has also found problems with CalGang,
most notably that 42 entries of CalGang were of persons
younger than one year old at the time of entry—with 28
of those entries being entered for admitting to being gang
members.”” Those must be some precocious toddlers. Oth-
er inconsistencies’”? demonstrate that the system is overly
deferential to law enforcement agents and lacks meaning-
ful checks by independent agents. In fact, the audit even
found that, in many scenarios, law enforcement agencies
“could not substantiate CalGang entries they had made.””

Both CalGang and ICEGang” have policies that are
meant to limit the usage of its information. More spe-
cifically, CalGang is only supposed to point to “source
documentation,” and cannot be used for purposes other
than law enforcement. However, the audit found some law
enforcement agencies” practices as well unpublished court
opinions demonstrate that the information is used for
non-law enforcement related activities, such as employ-
ment screenings. The auditor concludes, “[t]hese instances
emphasize that inclusion in CalGang has the potential to
seriously affect an individual’s life; therefore, each entry
must be accurate and inappropriate.”’

Impacts on Immigration

Gang accusation, as noted before,”” can have powerful
ramifications on an unauthorized migrant’s life by making
it harder, if not impossible, to apply for DACA rights. For
the DACA applicant, placement in a gang database creates
a double bind as the application requires one to report
gang affiliation. Both gang membership and lying on one’s
DACA application makes one a priority for deportation.
If someone were included in a gang database, they would
have no choice—they would either be forced to confirm
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the gang database entry or they would be suspected of
lying about gang affiliation.”® And as in the case of Dan-
iel Ramirez Medina,” it can also cause an unauthorized
migrant to be continually detained for fear of them being
dangerous to society.*

Unique issues arise with the intersection of gang databases
and immigration. For one, the Court has held in /mmigra-
tion and Naturalization Service v. Lopez-Mendoza® that de-
portation proceedings are civil actions instead of criminal
actions because deportation is “not to punish an unlawful
entry.”®” The effect is that many of the protections usu-
ally afforded to criminal defendants—such as the ability
to cross-examine a witness, the right to prior discovery

of evidence that will be presented at the hearing,® or the
guarantee of legal representation®—are not provided to
those undergoing immigration proceedings. This makes
unauthorized migrants especially vulnerable to govern-
mental abuse.

The Promise of Privacy

A substantial amount of precedent protects the federal
government’s discretion in immigration proceedings. As
stated by the Court, “[i]n the exercise of its broad power
over naturalization and immigration, Congress regular-
ly makes rules that would be unacceptable if applied to
citizens.”® However, even in recognizing the government’s
plenary power over immigration, the Court has emphat-
ically stated that the government must be bound by the
Constitution’s guarantees.®® The promise of privacy must
protect against the abuse of governmental power found in
the indiscriminate use of gang databases.

I argue specifically—following the conclusion of the UCI
School of Law’s report*’—that neutral review hearings for
gang membership status is vital to protect individuals.
Because access to gang databases can be the justification
for issuing civil warrants to engage in deportation pro-
ceedings,® law enforcement agencies should be barred
from using gang membership databases as justifications
for immigration proceedings until a neutral arbiter has
confirmed the status through an adversarial process.
Otherwise, those warrants become unjustifiably broad,
based not in probable cause but overarching deference to
law enforcement agents. Indeed, if it is law enforcement
agents who generally determine whether one is placed in a
gang database—and if a warrant is issued based off of such
a database—then there seems to be little role for the judi-
ciary. As one scholar has noted, these warrants “are neither
very different from nor less offensive to liberty values than
the general warrants that originally inspired the Fourth
Amendment.”¥

It is true that such a rule would make it much more dif-
ficult for the law enforcement agents to designate indi-
viduals as gang members for the purpose of immigration
proceedings, but this is only a problem if those agencies
continue to use overly broad criteria for determining
entries. Moreover, the risks related to false accusation are
so dire—and so likely, given the problems with databases
such as CalGang—that any meaningful constitutional
protection would hold the government to a high standard
regarding the usage of gang databases in immigration
proceedings.

V. Conclusions

In this essay, I have argued that unauthorized migrants, in
the eyes of the Constitution, must be understood as part
of “the people”—even if it only includes those who have
a substantial connection to the United States, per Verdu-
go-Urquidez.”® As such, those migrants must be afforded
the privacy protections necessary to limit arbitrary govern-
mental abuse. Beyond the legal question, the issue of who
is to be afforded rights in the eyes of the Constitution is
fundamentally an ethical one. In Verdugo-Urquidez and in
Heller, the Court understood “the people” of the United
States to be a community. To be a part of a community

is to understand that that community’s actions matter,
that those actions “belong uniquely to the community
and will form a part of its narrative history and identity,
helping to underwrite its standing in the community of
communities.””" For unauthorized migrants, many rights
are not recognized, even as these migrants in all other
respects are members of the community. People such as
Daniel Ramirez Medina have found themselves arbitrarily
detained or deported, without the full protections of con-
stitutional personhood. A vital question that this political
era confronts is whether or not this is acceptable. ®
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CJLPP: The first question I have for you is regarding
Unitary Executive Theory. You've expressed support for it
in a number of works. In your paper “War and Constitu-
tional Text,” you argue that Congress does not have the
“sole authority to initiate hostilities.” In another paper,
you argue that the Supreme Court is not equipped to
involve itself in military matters. So, I wanted to ask you,
if the President has the power to initiate hostilities him
or herself, and wide control over military matters, what is
to stop the President from acting tyrannically under the
guise of emergency power? A lot of people on these col-
lege campuses are concerned about this regarding Donald
Trump. Is there anything to stop him from imposing
martial law on Washington D.C. after a terrorist attack or
something of that sort?

Yoo: Well, there’s the Constitution and then there’s prac-
tical politics and history. So, when you look at the prac-
tical politics and history, there’s never been a President
who has imposed tyrannical rule in the United States
with far worse circumstances than we have now. Even
Abraham Lincoln, during the Civil War, didn’t impose a
tyranny domestically even though that was probably the
most dire threat the country has ever faced. And then sec-
ond, if you want to look at the level of the constitutional
text, you would need the cooperation of the President
and the Congress together because it’s the Congress that
controls the size and shape of the military. And so, if the
President were to try to do something like that, he would
still need the cooperation of the legislature, and they
have a natural reason to oppose any kind of tyranny on
the part of the President. I think these kind of claims of
tyranny are overbroad, just the way they were under Pres-

ident Obama. People who claimed that “President Obama
is imposing a tyranny too,” I thought that was all exag-
gerated. I think it is with Trump too. I don’t think that
necessarily means that Trump is using executive power in
every case correctly, but I don’t think Trump is imposing
a dictatorship either. I think it’s a little much.

CJLPP: In his concurrence in Youngstown Sheet ¢ Tube
Co. v. Sawyer, Justice Robert Jackson argued that the
Court should more intensely scrutinize the executive
branch when Congress opposes its actions. This is some-
thing that the Bush administration pushed back against.
Do you give any credence to Jackson’s concurrence, or do
you think that was mistaken constitutionally?

Yoo: I think Jackson’s concurrence makes a lot more sense
when we're talking about domestic affairs. And the case
itself you're referring to, Youngstown, was a case where the
executive branch was trying to seize and run steel mills
during wartime. Justice Jackson’s concurrence was, in a
way, almost more a description of politics than consti-
tutional law. I think it’s a matter of political reality that
if the President acts against the express will of Congress
that we're going to have a constitutional confrontation.
But, I think Justice Jackson’s opinion does not apply to
the use of the power of the United States abroad, out-
side the United States. That’s where the President has his
broadest constitutional authority. So, I think that’s how I
would understand the Youngstown concurrence, because I
can’t believe that Justice Jackson himself or the Supreme
Court would say that Congress can pass laws which
dictate to the President how to wage war abroad. That’s
what some people think Youngstown means, but I don’t
that’s ever been the case in our history.

CJLPP: In your upcoming book Embracing the Machines,
you argue in favor of expanding new military technol-
ogies, such as drones and autonomous robots. In an inter-
view at the Claremont Institute, you criticized Obama’s
drone program as undermining intelligence-gathering
projects. So, I wanted to ask, how should the U.S. go
about expanding the drone program without losing its
ability to interrogate for information?

Yoo: I was critical of the Obama administration for over-
using drones, not expanding drones, but choosing to use
drones as the answer every time when they could locate a
terrorist threat. It seems to me that the preference would
be to try to capture terrorist leaders rather than to drop
or guide a precision guided missile on them from a drone.
I’'ve always actually been puzzled by people who think
this would be somehow be better for human rights too,
that drones are a better solution. I think that they’re not.
I think they make a lot of sense when you can’t capture
safely a terrorist leader. But for example, even in the case
of the Osama bin Laden raid, I don’t understand why the
United States didn’t just capture Osama bin Laden rather
than kill him. And the reason why is because that is our
primary source of intelligence on pending new threats

is what do the terrorist leaders know. That’s a different
question than how broadly can we use drones or cyber-
weapons legally. So, you can have a broad use of them,
but when it comes to individual cases, you can choose
what kind of approach or what kind of weapon you want
to use. So, I think we are on the cusp of broad change in
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the way technology affects war. And we're just starting to
see it. Drones is just the first of a lot of changes coming
down the road. Cyberwarfare, things we’ve been seeing in
the press are another example. But we haven'’t really seen
them really fully deployed in conflict between nations.
And so, I argue that the United States shouldn’t restrain
itself in developing these weapons because I think they’re
actually better for humanity because they’re more precise,
they inflict less damage. I think we should only encour-
age weapons that cause less harm, not more.

CJLPP: Regarding Obama’s airstrikes in Libya, some ar-
gued that the airstrikes constituted “hostilities,” while the
Obama administration argued that it did not. So, how
would you define “hostilities” in light of new technolo-
gies, specifically drones? Do drone strikes count as hostil-
ities? And what about Trump’s action on April 13", 2017
with the “Mother of all Bombs,” referring specifically to
the most powerful non-nuclear weapon that the United
States possesses that was dropped in Afghanistan?

Yoo: You mean like the bunker busting bomb? So, I don’t
take seriously the Obama administration’s claim that the
Libyan air war wasn’t a war or wasn’t hostilities because

it was conducted from the air and there were no ground
troops. It just doesn’t make any sense. And at the time I
criticized the justification. That’s because they wanted to
take the position that the President wasn't really exer-
cising much power, which I think is kind of silly. If the
United States drops a bomb and kills the head of state in
another country, that’s certainly “hostilities.” It doesn’t
matter whether it’s done by air or ground. So, I don’t
think it’s a very serious argument. So, I think the Libyan
War was “hostilities.” I think it was a war. I think our
attacks on Syria are acts of war, and are hostilities too.
That just goes to my point, the only way to reconcile that
practice, I think, with the Constitution, is if you have
the view that the President can wage hostilities without

a declaration of war. If you have the view that a lot of, I
think, liberal scholars have, that Congress has to approve
all hostilities, then you have to think that the Libyan
War was unconstitutional, that the Syrian intervention

is unconstitutional, that a lot of the fighting in Iraq was
unconstitutional. I don’t have that view, but I think if
you do, then how do you reconcile them? I think critics
would have to say that it’s unconstitutional, the President
has to stop, which has never been the practice of our
country.

CJLPP: How do you then define hostilities in light of
new technologies? Would using these new technologies
count as hostilities?

Yoo: I don’t think the type of technology makes a dif-
ference as to whether it’s war or not. It’s the effect. So,

if you kill someone—a member of the enemy’s armed
forces—with a drone, a bomb, ground troops, I think it’s
all a state of war. I don’t think it should matter what tool
you use. It’s what effect it causes.

CJLPP: Turning to the topic of Guantanamo Bay, Mo-
hamedou Slahi, a Guantanamo inmate, recently wrote a
book, Guantdnamo Diary, describing some of the condi-
tions he was forced to endure. Referring to being forced
to drink seawater, he writes: “It was so nasty I threw up...
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They stuffed the air between my clothes and me with ice
cubes from my neck to my ankles...every once in a while
one of the guards smashed me, most of the time in the
face.” The book also describes long periods of isolation,
being chained the floors in agonizing positions, extreme
temperature, lack of food and sleep, beatings, and mock
executions. And many of Mr. Slahi’s claims were corrobo-
rated by the U.S. Senate Armed Services Committee and
the Justice Department in 2008.

CJLPP: So, while you were at the Justice Department,
you said that physical torture “must be equivalent in in-
tensity to the pain accompanying serious physical injury,
such as organ failure, impairment of bodily function, or
even death.” And so I wanted to ask—does the treatment
described in Mr. Slahi’s book constitute torture? And
does the Constitution offer any protections to people like
him?

Yoo: I'm not fluent with this case. I don’t know whether
what he says is true. I'm not aware that the Justice De-
partment said that this was true, and I don’t know of any
Justice Department verification of any claims like that.
So, I would say that if the Justice Department looked at
that, I would imagine they would find that wasn’t tor-
ture, and so I'm surprised to hear that some agency of the
United States government said it was. I'm not aware of
the Senate in 2008 said that this was torture either. So, I
wouldn’t say so.

CJLPP: As a constitutional scholar, do you believe the
kind of treatment that Mr. Slahi described constitutes
torture?

Yoo: Not in the way that it was defined at the time that

the statute existed back then. But I don’t know if these set
of facts you're giving me are true or not. I actually do not
believe that the Justice Department found that to be true.

[Note from the CJLPP: There appears to be a misunder-
standing here. The interviewer intended to say that the
Justice Department and Senate Armed Services Commit-
tee corroborated some of the information provided in Mr.
Slahi’s book, not that either entity found the interroga-
tion to be “torture” in a legal sense. Refer to this footnote

for relevant links.][1]

CJLPP: On another note, in a debate that you had with
law professor Doug Cassel, he asked if crushing a child’s
testicles might be permissible under the law. In your
opinion, does this constitute torture?

Yoo: All I said was that it’s under the President’s power.
I would obviously say that was torture under the statute,
but in wartime, the President is the final decision-maker.

CJLPP: So, to be absolutely clear, the President has the

power to torture?

Yoo: The statute would prohibit it, but the President is
the final decision-maker on all tactics in wartime, not
Congress. So, I'm not saying that the President would or
wouldn’t—in fact, if you look at the rest of that debate,
I'd say that no President would order anything like that
ever, but the President has the final decision, not Con-
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gress. To sum it up, this is exactly what ’'m saying—the
statute would prohibit it. I agree that would be torture.
The President makes the final decision. That doesn’t
mean the statute’s irrelevant, but the President is the
Commander in Chief who makes the final decision. I
don’t think the President would ever do anything like
that. I don’t think any American President would.

CJLPP: In a paper at the Chemical Weapons Conven-
tion, you argued that the Chemical Weapons Convention
is unconstitutional because it violates the Constitution’s
Appointments Clause, which gives the President the pow-
er to appoint federal officials with the “advice and con-
sent” of the Senate. In your book The Powers of War and
Peace, you argue that the President has the sole authority
to interpret the Geneva Conventions and other trea-

ties, because it is part of conducting foreign affairs. The
Chemical Weapons Convention is a treaty, so why can’t
the federal government skirt around the Appointments
Clause issue by just arguing that treaty enforcement is a
foreign affairs issue, under the purview of the presidential
discretion?

Yoo: Because we carry out a treaty domestically. That’s
up to Congress, so any Congress can decide how under

a statute a treaty is implemented domestically, and you
can’t use a treaty to violate the Constitution. The Con-
stitution is the highest law of the land. All treaties have
to be consistent with the Constitution, not the other way
around. So, we can’t say a treaty allows us to violate some
other provision of the Constitution. That’s the point of
the article—is that if the treaty is unconstitutional, the
treaty doesn’t get enforced, not the Constitution.

CJLPP: So, is it your view that a treaty, as it’s imple-
mented inside the United States, is not a foreign affairs
issue, but rather a domestic issue?

Yoo: No-the carrying out of the treaty within the United
States is up to Congress. That’s the way our system works.
But even so, it doesn’t matter, because a treaty can’t allow
the government to do something that would violate the
Constitution. You couldn’t sign a treaty that says, “we
sign a treaty that the Congress it the commander in
chief.” You can’t sign a treaty that says, “part of the gov-
ernment’s enforcement powers transfer from the President
to an international body,” which is what happened in the
Chemical Weapons Convention. It all still has to be con-
sistent with the Constitution. It doesn’t matter whether
it’s foreign affairs or domestic affairs. They all have to be
consistent with the Constitution.

CJLPP: In Taming Globalization, you argue that state
implementation of international law and agreements is
necessary to avoid various constitutional issues. So, if this
becomes reality, how should we adjudicate a dispute be-
tween a state government and the courts or the President?
If Presidents interpret treaties, how can the judiciary ef-
fectively deal with state violations of constitutional rights
that the President might order in interpreting a treaty?

Yoo: So, I think it’s very similar to the other question. A
President can’t interpret and enforce a treaty that would
violate the Constitution. So, no matter if a state does it,
Congress, or the President, a treaty can’t be an authority

to violate the Bill of Rights. They would all lose. And
that actually is the core function of the judiciary—is to
defend individual rights against actions of the federal or
state governments. So, I don’t think that’s a very difficult
issue, in fact.

CJLPP: You have said in the past that the judiciary
doesn’t really have a place making decisions that have to
do with war. So, what would happen if a President inter-
preted a treaty during wartime in such a way that might
violate state constitutions, or constitutional rights?

Yoo: Well, state constitutions are different. State consti-
tutions don’t prevail over the federal Constitution or fed-
eral law. So, if a President, or a President and Congress,
take a valid wartime measure, it doesn’t even matter if
there’s a treaty, if there’s some decision they think is nec-
essary to winning war, the state constitution can’t stand
in the way. If cases of wartime measure against individu-
als inside the United States, then courts traditionally have
judicial review. What I think is a problem is when courts
try to adjudicate cases involving the conduct of war out-
side the United States, in foreign territory, involving the
military. There, I think the judiciary is particularly poorly
suited to making decisions.

CJLPP: Thanks so much for your time and expertise. ®

[11 Note from CJLPP: The following links contain
information about Mr. Slahi’s book and the government
reports corroborating some of its details.

Information on the Justice Department’s Inquiry: heep://
www.cnn.com/2015/01/21/americas/guantana-
mo-bay-prisoner-book/

Some of Slahi’s claims are corroborated by reports pub-
lished by the U.S. Senate Armed Services Committee and
the Department of Justice in 2008.

Report by the Armed Services Committee: hteps://www.
armed-services.senate.gov/imo/media/doc/Detainee-Re-
port-Final April-22-2009.pdf

See pages xxii for information on sleep deprivation

See page 135 and its following pages for further informa-
tion on Slahi’s interrogation

The Claremont Journal of Law and Public Policy



California State Right-to-Try:
Unconstitutional Legislation

that Endangers Public Health

Helen Guo (PO '20)
Staff Writer

In recent years, “right-to-try” laws, which aim to grant ter-
minally-ill patients access to experimental drugs or devices,
have become a contentious policy issue and have gained speed
throughout the U.S. In the latter months of 2014 alone, five
states—Colorado, Louisiana, Michigan, Missouri, and Arizo-
na—passed right-to-try legislation.! As of September 2016,
California has joined the growing ranks of states that have
approved right-to-try bills.? This article will examine the issues
surrounding California’s recently-passed right-to-try bill, Cal-
ifornia Assembly Bill 1668.% It must be noted that although
each state’s right-to-try legislation has its own complexities in
terminology and implementation, most of these bills passed
across the nation are similar to Californias.* Moreover, the
unconstitutional nature of right-to-try legislation is applicable
to all states. Thus, the arguments in this article may be extrap-
olated to state right-to-try laws that are similar.

Since Governor Brown signed California Assembly Bill 1668
in September 2016, the Health and Safety Code in California
has been revised to allow the terminally ill the right to try in-
vestigational medications and treatments.” On the surface, the
state’s newly-approved right-to-try bill seems to grant individ-
uals access to treatment that may save their life. However, state
right-to-try laws directly challenge the federal Food and Drug
Administration’s regulations concerning access to investiga-
tional treatments, which means they are preempted by federal
law (per the Supremacy Clause of the Constitution). Beyond
the power clash between state right-to-try legislation and fed-
eral laws, California’s right-to-try law requires less scrutiny in
granting access to experimental drugs than the latter, endan-

gering public health.

This article argues that California’s right-to-try law should
not be implemented because it is unconstitutional and poses
a threat to public health. The next section details how state
right-to-try laws are preempted by federal law and are there-
fore unconstitutional. The subsequent section will analyze the
flaws in California’s right-to-try law that lead to public health
issues.

State vs. Federal Jurisdiction

The FDA certifies specific drugs or treatments that have passed
the full round of clinical trials, banning pharmaceutical com-
panies from selling non-certified drugs or treatments.® State
right-to-try laws thus conflict with federal law in granting
access to experimental treatment, breaching the Supremacy
Clause of the U.S. Constitution, which deems federal law the
“supreme law of the land.”” State laws are preempted by feder-
al law, rendering right-to-try laws necessarily unconstitutional.
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Still, proponents of state right-to-try legislation argue that
barring access to investigational drugs is considered the
deprivation of life without due process of law for terminally-ill
patients, violating the Fourteenth Amendment. However, in
the 1979 case United States v. Rutherford, the Supreme Court
did not find any legislative justification for terminally-ill can-
cer patients to have access to the drug Amygdalin, a now-de-
tracted treatment that was pending before t%le FDA at the
time.® The case affirmed, although only on statutory grounds,
that “nothing in the legislative history suggests that Congress
intended protection only for persons suffering from curable
diseases... The FDA has never exempted drugs used by the
terminally ill.” In other words, the terminally ill must abide
by federal regulations.

Although United States v. Rutherford was only resolved on
statutory grounds, the recent 2008 case, Abigail Alliance v. von
Eschenbach, established that access to experimental treatments
is not a constitutional right. In this case, the Abigail Alliance
for Better Access to Developmental Drugs sued the FDA

for the patient’s right to due process under the Fourteenth
Amendment. The U.S. District Court for the District of Co-
lumbia first ruled in favor of Abigail Alliance, then reheard the
case en banc and reversed the panel in favor of the FDA. The
U.S. Supreme Court declined to review the case further, again
upholding the decision that the “right-to-try” experimental
drugs are not guaranteed within the Constitution."

In justification of state right-to-try laws, some scholars have
noted that the laws serve to persuade federal lawmakers by
creating constitutional conflict and drawing national attention
to the issue."’ So while state right-to-try laws are technically
unconstitutional, they are a method of inciting changes within
federal law. States may pass right-to-try laws to critique the
time required to access treatment under the FDA regula-
tions.'* FDA regulations and programs provide patients with
the access to experimental treatments within a necessary time
frame. State right-to-try laws, which point out a need for
changes in federal law, may incite lawmakers to quicken and
de-regulate access to investigational drugs on the federal level.

To allow for more flexibility in terms of access to experimen-
tal treatment, the FDA has set the federal Expanded Access
Program in place.” Although the provisions of the Expand-
ed Access Program and Californias right-to-try legislation
achieve the same purpose, the former ado 4pts stricter and more
consistent standards of treatment access.'* As a consequence of
federal oversight and stricter standards, the argument of right-
to-try legislation sympathizers still holds; the time required to
approve individuals for treatment under the Expanded Access
Program may justify state right-to-try laws."”> However, the
restrictions under the Expanded Access Program are set in
place to ensure a higher level of inspection than that of state
right-to-try laws in determining the health risks of experi-
mental drug access for patients. Expanded Access attempts to
establish treatment safety and effectiveness, so that patients are
not trying investigational drugs with a blind eye to unreason-
able risk. The differences between Expanded Access and state
right-to-try laws will be discussed in the following section.

A Danger to Public Health
Under California Assembly Bill 1668, those who have an

“immediately life-threatening disease or condition” are allowed
access to treatment that has undergone at least the first stage
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of clinical trials.'® The patient would require a physician’s
recommendation, consistent with the protocol of an accred-
ited institution’s review board. Any physician recommending
investigational treatments would be exempt from disciplinary
action by medical boards."” To the uninformed eye, Califor-
nia’s right-to-try law seems justified, necessary for the termi-

nally ill, and safe.

Under scrutiny, however, the language of the bill reveals alarm-
ing flaws of California’s right-to-try legislation. The bill states
that a terminally-ill patient may be given access to an “inves-
tigational drug, biological product, or device that has success-
fully completed phase one of a clinical trial approved by the
United States Food and Drug Administration.”® Treatments
open to the terminally ill will have undergone the lowest level
of inspection, phase one of clinical trials, which, as defined by
the FDA, “determine(s] what the drug’s most frequent side
effects are and, often, how the drug is metabolized and excret-
ed.”"” Stage one does not require controlled trials and demands
a sample size too small (20 to 80 patients) to determine safety
or effectiveness; it is only in the second stage of clinical trials
that drug effectiveness is tested in controlled trials.?

The Expanded Access Program, in contrast to California’s
right-to-try law, ensures scrutiny when giving the terminally ill
access to experimental treatments. The FDA not only must de-
termine that the treatment in question does not pose a greater
risk than an individual’s disease, but it must also find sufficient
evidence of “safety and effectiveness” before it permits an
expanded-access protocol involving large numbers of patients
with serious disease.?! To determine “safety and effectiveness”
before permitting large numbers of people to access a treat-
ment, Expanded Access would study larger samples of indi-
viduals in comparison to those of controlled trials.*> Expanded
Access is more likely to procure positive health outcomes than
California’s right-to-try law. The low level of scrutiny to which
the medical treatments are subject to under California’s right-
to-try law pose serious health risks for the state’s residents as it
fails to ensure treatment safety and effectiveness.

Beyond issues involving inadequate scientific investigation and
its effects on drug safety, the ethical dilemmas surrounding

a singular physician recommendation for an investigational
treatment may exacerbate public health issues. Cali?ornia’s
right-to-try law allows for access to treatment “based on [a]
physician’s recommendation to an eligible patient...if the
recommendation or prescription is consistent with protocol
approved by the physician’s institutional review board or an
accredited institutional review board.”?* While the physician’s
recommendation or prescription would have to be consistent
with the protocol of an accredited institution review board,
medical review boards vary from institution to institution.

A physician’s recommendation under one set of institutional
protocols may not pass under another’s, calling into question
the reliability of various independent physicians motivated by
profit and the reliability of varying institutional protocols in
general. While the standards of treatment recommendation for
California’s right-to-try law vary, those of the Expanded Access
Program are consistent and overseen by the FDA. Although
the Expanded Access Program also requires that “the patient’s
physician determines that there is no comparable or satisfacto-
ry therapy available to diagnose, monitor, or treat the patient’s
disease or condition,” the FDA is involved as a second party
that establishes that the potential benefits of expanded access
justify the potential harms.* Federal oversight provides more

reliability than the standards provided by California’s right-to-
try law.

Review: Beyond the Superficial

From a cursory glance, legislation like California Assembly Bill
1668 seems to provide citizens with the inalienable right to
attempt saving their own lives through investigational treat-
ments not yet offered on the market. Underneath the surface,
however, California’s right-to-try law is apt to result in neg-
ative health outcomes and is unconstitutional. Legal prece-
dent would dictate that terminally-ill patients do not have a
constitutional right to access experimental treatment and state
right-to-try laws cannot bypass federal law.

The interests of constitutionality and public health go hand-
in-hand as the federal Expanded Access Program ensures a
higher level of scrutiny than state legislation like California’s
newly-passed right-to-try law. As most of state right-to-try
bills passed across the nation only require that investigational
treatments undergo phase one of clinical trials, the legislation
may prove more harmful than helpful to the health of the
patients involved.” Before similar laws continue to be passed
throughout the nation, legislators should look beyond the
falsely-philanthropic surface of proposed right-to-try bills.
However, for the time being, state right-to-try laws will likely
continue to sweep across the nation until they are challenged
in federal court or until legislators hold themselves to higher
standards of accountability for the public health.
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Imagine while watching the 2017 NBA finals game
between the Golden State Warriors and Cleveland Cav-
aliers, Kevin Durant in the middle of the game punches
Lebron James. This conduct is unsportsmanlike, but how
will Kevin Durant be punished? An act that is performed
while participating in a sport can be subject to either civil
law or criminal law, and participation in a sport will not
automatically exempt the athlete from facing potential
criminal liability. It is traditionally justified that rough
play is a major part of the game and that an athlete
cannot perform with the fear of criminal sanctions ruling
over their head. Therefore, some contend, there should
be an exemption for violent acts taking place on the field
from criminal liability. However, athletes are role models
for future generations, and therefore they should be sub-
ject to the same moral standards—if not more stringent
ones. Imposing criminal liability on an athlete sends a
message that no one is above the law and that any kind of
violent behavior will not be tolerated in a sport.

A large number of athletes play sports under a recognized
sporting federation. Those federations have established
rules regarding whether an act that took place during a
game was beyond the limits of appropriate behavior (and
therefore whether the athlete should have criminal or
civil liability).! However, any league sanction that an ath-
lete might face would at worst be a fine or a suspension.
Only in rare cases will the act be subject to the possibility
of criminal prosecution. Acts of violence are seemingly
treated in a completely different manner because they

are on the field, as if there was a protective shield for
athletes in terms of sanctions.? Nevertheless, the large
number of injuries combined with the increasing num-
ber of fee arrangements has led more and more athletes,
when injured, to pursue civil remedies. Injuries could also
be prosecuted under criminal law, if the incident meets
certain requirements.

In tort law, a plaintiff may sue a defendant for an assault
or battery while the same defendant might be charged by
the government for criminal assault or battery. For each
alleged criminal act, the state must prove that the act oc-
curred (actus reus) which violated a federal or state statute
and that the defendant had the intent to commit such

act (mens rea).® In a criminal action, the state prosecutor
must convince a jury beyond a reasonable doubt that the
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athlete committing the crime was guilty, while civil cases
only require the preponderance of the evidence to be
successful.

Violence in sports raises the issue of whether a violent act
committed on the field should be handled by the sports
league or the justice system. Currently, the only solution
is punishment by the sports league itself, which is an
insufficient deterrent. Therefore, this article argues that
legal punishments should be established.

This article first examines the role of consent in sports. It
then turns to various laws that interact with sports such
as civil law, league laws, as well as criminal law, and their
respective effects on deterring violence in sports. The
article concludes by suggesting that a resolution to sports
violence is available through the interplay of civil and
criminal law.

Civil Law

In violent sports cases, the main claim is for assault,
where a plaintiff brings a civil lawsuit against a defendant
with the intention of recovering any monetary damages
caused to them by the defendant’s action. This is different
from criminal law, where a prosecutor commences a law-
suit against the defendant with the intention of deterring
future unlawful behavior by sanctions of community ser-
vice, probation, or jail time, depending on the severity of
the assault. Their is a higher chance of a defendant being
found guilty in a civil lawsuit due to the lower standard
of evidence needed to succeed in a case. Under civil law,
the three claims a plaintiff may make in suing a defen-
dant are intentional tort, negligence, and recklessness.

Negligence is established through different elements.
First, the defendant must owe the claimant a duty of care
which is just, fair, and reasonable. A duty of care estab-
lishes that an individual, while performing an act that
may cause injury to others, must adhere to a standard of
care that is reasonable. Second, the defendant must have
breached that duty. Third, the breach must have caused
the claimant loss. (This loss extends to pain, suffering,
and loss of amenity resulting from a sporting injury.)
Fourth, the breach must have caused the loss suffered.
Fifth, the loss must not be too remote, in the sense that
there must be some connection between the loss and the
negligent action that took place (or that that loss was
foreseeable). Lastly, the defendant must be unable to
establish a successful defense to the claim. However, in
sports, the duty of care that an athlete owes another ath-
lete is complicated due to the issue of consent.

Athletes, when participating in a sport, consent to an
inherent risk of negligently-caused injuries. Therefore,

a higher threshold than that of the ordinary claim of
negligence must be met. Both athletes are conscious of
the type of injuries that can normally result from the
sport, so, for an injury to be actionable, the injury and
the conduct must be beyond the accepted bounds of play
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because the ordinary injury would be consented to under
the maxim volenti non fit injuria—the idea that no injury
can be done to a consenting party.* Despite this, there are
examples of suits that met this higher threshold.

In the case of Nabozny v. Barnhill,’ the Appellate Court
of Illinois gave a test for this higher than negligence
threshold which considered several factors before con-
cluding whether the violent conduct of an athlete was
part of the game. These factors included whether the act
took place while the game was going on, the type of play
involved, the rules of the sport, the level of skill, and the
nature of the competition.

The implicit consent doctrine has made the claim of
negligence irrelevant in sports. The minimum standard of
liability for sports injury cases is instead one of reckless-
ness. A person acts recklessly when they consciously dis-
regard a substantial and unjustifiable risk that harm will
result from their conduct. In other words, reckless action
occurs when the person takes a risk knowing that it can
cause injury to another and still decides to do the action.
The person’s disregard must involve a gross deviation
from the standard of conduct that a law-abiding person
would observe in the actor’s situation.® The concept of
recklessness therefore falls in between an intentional inju-
ry and a negligent injury.

Take for example an injury that took place during a game
between the Cincinnati Bengals and the Denver Bron-
cos in 1973. The injury occurred when Charles Clark
hit Dale Hackbart on the back of his skull with his right
forearm, fracturing Hackbart’s neck. Hackbart filed a
civil lawsuit against the Cincinnati Bengals and won the
case, with the Tenth Circuit Court of Appeals holding
that Clark “disregarded Hackbart’s safety and breached
the duty of care he owed Hackbart.”” This decision
demonstrates that an athlete may have a valid cause of
action against another athlete if the injurer acted with
recklessness on the playing field even if they did not
intend to cause injury.

As compared to criminal lawsuits for excessive sports vio-
lence, which generally do not succeed, civil lawsuits have
proven successful. For example, when Kermit Washington
punched Rudy Tomjanovich, he was punished by a sus-
pension for 60 days without pay and a fine of $10,000.
Tomjanovich returned to the NBA the next season and
also filed a civil lawsuit against the Los Angeles Lakers.
Eventually, the jury awarded him more than $3 million in
punitive and actual damages.

An injured athlete therefore may bring civil claims of in-
tentional tort, recklessness, or negligence against another
athlete, which might help to reduce the amount of exces-
sive sport violence that may occur. However, in reality,
these acts of excessive sports violence continue to occur
due to the lack of proper deterrence.

Laws of the League

Sports leagues use fines and suspensions to deter excessive
violence. A league is able to punish a player through con-
tract law in the form of the player’s contract, the league’s
constitution, and its bylaws as well as collective bargain-
ing agreements. Further, the misconduct of the player
decreases ticket and merchandise sales due to a loss of
good reputation, causing loss to the league. This enables
them to punish a player through property law. In theo-
ry, leagues are also effective because they are publically
accountable: professional athletes garner media atten-
tion and any misconduct is scrutinized intensely by the
public. Leagues are also uniquely positioned to determine
whether an athlete’s conduct was reasonably foreseen or
if it was against the rules of the game. Lastly, they can
penalize an athlete faster than a court could.

League commissioners have the power to deal with

sports violence as they are supposed to promote the “best
interests of the game.” The commissioner derives his or
her power from the league constitution and bylaws which
provide them with the power to punish athletes for acts
outside the scope of play. They also derive power from
individual player contracts and the league’s collective bar-
gaining agreement. For example, a standard NBA player’s
contract contains a clause for good character. A typical
NFL player’s contract, similarly, contains an integrity
clause which allows a team to terminate a player’s con-
tract in cases where the player’s actions are detrimental to
public confidence in the league or the integrity and good
character of the player.® Under these contract clauses, the
commissioner can impose punishments on players for any
contravention. Punishments range from fines to suspen-
sion or even expulsion from the league. However, the
commissioner’s powers are limited by the league constitu-
tion as well as its collective bargaining agreement.’

There are a few cases in which the commissioner’s author-
ity has been challenged in court. In Molinas v. NBA,"
the Southern District Court of New York upheld an
indefinite suspension of Fort Wayne Pistons player Jack
Molinas for gambling on his team. The court reasoned
that the elimination of gambling was in the best interests
of the game, and therefore the punishment was justified.

The problem with a league’s punishment is that league
sanctions are not considered to be harsh enough to act
as deterrents and do not help to send the message that
excessive violence will not be tolerated. Under the NBA
rule book, a player who punches someone, whether

it connects or not, will be given “a fine not exceeding
$50,000[,] and/or suspension may be imposed upon such
player(s) by the Commissioner at his sole discretion.”"!
However, consider Lebron James of the Cleveland Cava-
liers who earned almost $31 million in the 2016-2017"
season alone without any endorsement contracts. This
fine of $50,000 will be worth nothing to him. Further-
more, any suspensions without pay will barely affect an
athlete either. Take the case of Carmelo Anthony who
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was suspended by Commissioner Stem for fifteen games
without pay for his role in a fight at Madison Square Gar-
den. Anthony’s lost salary amounted to $640,096.50; in
that season, he earned $4.69 million. This would barely
be a deterrent.” One potential method that could help
prevent sports violence is to increase fines based on the
athlete’s salary, the severity of the violence, and the sport
itself.

However, increasing suspensions or fines is an imper-

fect solution for preventing violence in sports. Leagues
have a biased financial incentive when punishing ath-
letes because their goal is to keep fan interest in order to
protect their revenue stream (as well as that of the team
owners). If the league punishes a player with fines and
suspensions, it hurts the player, the team, and the league’s
reputation which can affect merchandise and ticket sales.
As a result, smaller suspensions and fines are usually
given to prevent the team and the league from losing any
money; the money that is fined from players and coaches
go to charities selected by the league.'* A stricter mode of
punishment is required for athletes who commit exces-
sively violent acts.

Criminal Law

Athletes have sometimes been prosecuted for violent

acts during sporting events. There are a few factors that
limit the viability of criminal cases; one is the doctrine of
implied consent which will be examined later. Another
is the distinction between aggressive behavior in sports
(such as a tackle) and excessive violence (such as a punch
thrown during the game). The distinction between ag-
gression and violence during is important to understand
because some aggressive contact is necessary (and there-
fore legal) in sports. For example, tackling is an integral
aspect of professional football.” There is, however, a dis-
tinction between contact which is necessary and contact
that is not related to the game itself. Contact that is not
related to the sport would be considered as violence and
should be criminally prosecuted.

Such acts of violence can be criminally prosecuted as
assault and battery, which relate to excessive physical
contact between parties. The Model Penal Code defines
criminal misconduct and divides criminal assault into
simple and aggravated assault.'® Battery can either be
consolidated with assault or provided for separately de-
pending on jurisdiction. In California, battery is defined
as “any willful and unlawful use of force or violence
upon the person of another.”'” Convicting an athlete for
assault or battery is quite difficult because the prosecutor
must prove that there was some intent or recklessness.
Unlike with violence outside a sports stadium, where it is
not normal for people to tackle and hit each other with
sticks, these acts are consented to in sports such as foot-
ball or hockey. This is recognized as the implied consent
doctrine, where athletes voluntarily assume certain risks
of injury while playing a sport. However, violence in
sports may still go beyond what is acceptable under the
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implied consent doctrine and each case of sports violence
must be assessed separately. An athlete’s consent should
not allow another athlete to injure him or her without
facing criminal liability.

American case law on sports violence has been influenced
by Canadian courts, which have applied the implied
consent doctrine but limited it to foreseeable sports inju-
ries. One example of when the implied consent doctrine
was not applied was in the case of State v. Floyd," where
a basketball game broke out into a fight after play had
stopped. Floyd was charged with assault but argued that
the court should apply the doctrine of implied consent
since the fight broke out during the game. The Iowa
Court found that, because the game had stopped when
the fight broke out, the victim could not have consented
as the fight was not a foreseeable aspect of the sport.

The case of People v. Freer” highlights this distinction.
There, the defendant received a punch when he was
tackled during a game of football. The punch was covered
under the implied consent doctrine as it took place while
the game was going on. However, the defendant punched
the other athlete back after the play was over. The defen-
dant’s punch was considered to be outside the scope of
the implied consent doctrine.

In addition to this precedent, §2.11 of the Model Penal
Code (a standardized codification of criminal laws
adopted by many states) reads, regarding the implied
consent doctrine:

“(2) Consent to Bodily Injury: When conduct is
charged to constitute an offense because it causes or
threatens bodily injury, consent to such conduct or
to the infliction of such injury is a defense if:

... (b) the conduct and the injury are reasonably
foreseeable hazards of joint participation in a lawful
athletic competitive sport or other concerted activity
not forbidden by law.” %

The Model Penal Code, just like court precedents, spe-
cifically allows for a defense of sports-related contact that
was reasonably foreseeable. Therefore, the implied con-
sent doctrine allows for meaningful checks on the appli-
cation of criminal charges such that the threat of criminal
charges won’t hurt the quality of the game.

The doctrine of self-defense is another hurdle for pros-
ecuting sports violence. Conduct which falls within the
implied consent of the sport is not considered as the
initial aggression for the purpose of self-defense and a
violent response to this conduct would be the initial
aggression.?! For example, a tackle, albeit rough, is part
of the game and will not be considered violent. A punch
in response to this tackle will be considered violent and
the initial aggression. In the Canadian cases of Regina

v. Maki** and Regina v. Green,” two players of opposing
teams, Maki and Green, got into a fight. Green hit Maki
with a stick on his head, and Maki hit Green back which
resulted in Green fracturing his skull. Maki was acquitted
on the doctrine of self-defense. Nevertheless, the court
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did note that acts in sports leagues do not make players
immune from criminal liability.

Another problem with prosecuting athletes is the high
burden of proof required to show the mens rea of the ac-
cused. Moreover, some worry that athletes will not com-
pete at full potential due to the fear of criminal sanctions;
athletes shouldn’t fear prosecution as long as their behav-
ior is within the rules of the sport, however. Further, just
as in normal society, any person who breaks the law is be
subject to prosecution. In sports, too, any athlete who
breaks the rules of the game should be subject to prosecu-
tion as well—especially since sports are such an import-
ant part of American culture.

An additional problem is that penalties imposed on
offending athletes are ineffective. For example, in the
Ciccarelli case,** a hockey player named Dino Ciccarelli
from the Minnesota North Stars hit Luke Richardson of
the Toronto Maple Leafs with a stick while the game was
going on. While he was promptly ejected from the game
and given a suspension of ten games, he was also crim-
inally prosecuted. His punishment, however, was only

a $1000 fine and one day in jail for assault, which can
hardly be considered as a daunting punishment.

Similarly, in the McSorley case,” Marty McSorley of the
Boston Bruins hit Donald Brashear of the Vancouver
Canucks on his head with a hockey stick, giving Brashear
a Grade 3 concussion. McSorley was suspended for 23
games, losing about $100,000 in pay. The judge however
gave him a conditional discharge of 18 months instead
of sentencing him to jail for 18 months as is the Cana-
dian law for assault, thereby showing how the judgment
was soft on the athlete. In the case of Bertuzzi, Bertuzzi
punched Moore on the side of the face, causing serious
damage, including a concussion and two damaged verte-
brae. Bertuzzi was subject to suspension from the NHL,
a criminal charge for assault,”® and also a civil lawsuit
which ultimately resulted in a settlement between Moore,
Bertuzzi and the Vancouver Canucks, the team that Ber-
tuzzi played for.”’

All three of these cases mentioned above showcased an in-
terplay of civil and criminal law in them. However, crim-
inal prosecution was not a sufficient deterrent because
the players who were criminally prosecuted returned to
the hockey rink right after serving their sentence. This
cannot be termed as a sufficient deterrent for violent be-
havior. Proper criminal sentences need to be given to the
athletes to prevent them from doing these actions again.

Interplay

In sports, violence is frequently addressed by equity-based
penalties rather than deterrent-based penalties. Think of
common sports: a foul results in free throws in basketball,
free kicks in soccer, or loss of yardage in football. This
might be a factor in why violence in sports has increased.
Some extremely violent crimes might result in a suspen-

sion of the player, which would be a deterrent, but no
action would be taken off the field by a court.

Civil law is equity-based; its main motive is to restore
fairness, while criminal law is deterrent-based, with the
goal of preventing deviance. A system that allows for de-
terrence is not seen as rehabilitative and a system that is
rehabilitative is not seen as deterrent. Neither rehabilita-
tion nor deterrence can themselves be a complete system.
A system should therefore consist of a mixture between
equity- and deterrent-based penalties. This is based on
the fact that athletes, when committing violent crimes
that go against the spirit of the game, should be punished
not as athletes but as regular people who have committed
violent crimes. Therefore, the athlete should not just face
sanctions from the league in which he or she plays but
also civil and criminal sanctions as a regular person. In
the sports context, criminal law and civil law should be
used together to achieve a practical deterrent while allow-
ing for rehabilitation.

A form of interplay between civil and criminal law in
courtrooms is due to the introduction of the recklessness
standard of civil liability in sports injuries. As explained
before, the negligence standard of care could not be used
in relation to sports due to players consenting to foresee-
able injuries. Therefore, the recklessness standard was in-
troduced. Now both civil and criminal courts need intent
to be proven in the case of violence in sports, albeit the
criminal court will require a higher level of proof.

Civil and criminal law should not interfere with the rules
of the game. Sports leagues should develop rules for an
acceptable standard of play within the game without any
outside interference, and any conduct that takes place
within the rules of play should not give rise to legal
liability due to the implied doctrine of consent. Howev-
er, courts must emphasize that any act that departs from
the rule of the game—which cannot have any implied
consent—must be punished with both civil and criminal
sanctions to deter future violent behavior.

A perfect example of the interplay between civil and
criminal law was the Indiana Pacers and Detroit Pistons
brawl on November 19, 2004, which resulted in the
NBA suspending nine players. This led to a total of $11
million lost in salary due to the suspensions®® as well as
assault charges against the players. Five fans also faced
criminal charges and were banned for life from attending
Pistons home games. The brawl took place not only on
the court between the players after play had stopped but
also broke the invisible barrier between spectators and
athletes when the players and spectators started fighting.
The players and fans all faced criminal sanctions and
civil sanctions, with the players suspended and the fans
banned from games. Once again, criminal law alone was
not an effective deterrent—the players were only sen-
tenced to probation and community service. What did
however prove to be an effective deterrent was the mix of
civil and criminal law.
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The brawl, and the NBA’s corresponding rule changes,
led the league to increase its security during games and
to change its alcohol policy, so that no drinks could be
sold after the third quarter. The words of Stephen Jackson
(a player for the Indiana Pacers) summed up the punish-
ment best: “I actually think [Stern, the President of the
NBA] took it light on us, because he could have easily
kicked us out the league. This is my opinion. Taking $3
million was harsh, but I'd rather give that $3 million up
and still have my job than keep the $3 million and be
kicked out the league.”” The interplay between civil law,
in the form of league sanctions and updated league rules,
and criminal law, in the form of probations and commu-
nity service, proved successful as it prevented an incident
on such a massive scale from happening again.

Conclusion

Violence can only be curbed by a mix of league sanctions,
civil claims, and criminal punishment. Leagues cannot
regulate violent conduct by themselves because their
sanctions are not a sufficient deterrent. Athletes know
that an act they might do on the field will not be subject
to criminal sanctions, and therefore no punishment short
of being banned from playing the sport will deter them.
League commissioners state that any act of violence will
be punishable, however, the leagues are biased and trying
to protect their revenue stream, which constrains the se-
verity of their punishments. In the cases of McSorley and
Bertuzzi, both players were given conditional discharges
and continued to play in the NHL, which sends a mes-
sage to the athletes that they are above the law.

An act was proposed in Congress called the Sports
Violence Act of 1980, which provided for the standard-
ization of criminal violence in sports and would have
placed criminal sanctions on athletes that used “excessive
violence during professional sports events.” An act such
as the Sports Violence Act of 1980 would be perfect for
reducing sports violence. Further, by enacting such an
act, criminal courts would be more consistent in not only
charging athletes for various violent actions that took
place in sports but also in giving reasonable punishments
that could act as deterrents. The bill however failed due
to its vague and inconsistent penalties.*

To prevent any excessive violence that cannot be con-
sented to from taking place in sports, both criminal law
and civil law must apply. The current lack of interplay
between civil and criminal law has resulted in an increase
in sports violence, as there is no deterrent against ath-
letes committing violence. Athletes need to be reminded
that they are not above the law. Therefore, a new Sports
Violence Act needs to be introduced by Congress, which
has complete penalty clauses to charge athletes for violent
crimes committed on the sports field.

In the scenario of the 2017 NBA Finals when Kevin
Durant punches Lebron James, he should be ejected from
the game immediately, suspended, and fined. He should
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also be adequately punished by paying Lebron James
money for the assault through a civil claim and punished
under criminal law by doing community service or facing
probation or jail. That single punch would end up cost-
ing the Golden State Warriors the championship as their
Most Valuable Player would have been suspended. ®
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CJLPP: Do you see any problems in diplomacy between
the United States and other countries that may not be
as prevalent or as talked about or publicized as much as
others?

Munter: One of the things that’s key to understand
diplomacy is that there are always parts of diplomacy

that are not visible. That is no more or no less now than
at any other time. We sometimes use the language of
what’s above the water line and what’s below the water
line. What you see and what don’t you see. An example of
above the water line would be kind of a public diplomacy,
a statement by the president about relations with Russia.
Or a statement or a policy negotiation about trade with
Mexico or something like this. These are public, these are
kind of diplomacy relations out in front, and people talk
about it. There are things that you don’t see, and there

are a couple of reasons for that. Sometimes they're secret,
there are questions of famous efforts by people like Henry
Kissinger going quietly to China to open negotiations.
This quiet, sometimes done through proxies, back-chan-
nel diplomacy, is important because there are times where
you want to keep things secret. You don’t want to blow
up the possibility of talking. But there’s another kind

of diplomacy that’s not seen which is where there are
millions of different ties between countries, and you don’t
see a lot of them simply because they’re not of interest to
many people.

Just because you see the crisis, doesn’t mean that’s the
only thing there is. There’s lots of stuff going on in the
world you don’t know about. That doesn’t necessarily
have to be bad or a crisis. It’s that there are relations

that are just carrying on every day, whether its business
relations or security relations, etc. So the answer to your
question is: are there problems in diplomacy that may
not be visible? Yes, because we may be talking quietly

to the Russians even while there’s tension between the
countries. We may be doing quiet things. Or, there may
be a lot of things going on — like the U.S. relations with
Chile, which you might not hear about very often, right?
Because it’s not a problem. So the point I would make

to this question is be careful about seeing the world as

so fraught with danger. You'll hear about the dangerous
stuff. But there’s a lot going on that is going on and the
reason people don’t pay attention is because it’s not too
bad. This should make you a little more optimistic about
the state of the world, right? Because so much is going on
that is simply not grabbing the headlines. And when peo-
ple over-sensationalize, they sometimes make mistakes.

CJLPP: Is there a demand or need for an evolution or
change in the type of diplomacy that we have been engag-
ing in for the past however many years?

Munter: You've jumped onto the topic that I'm going to
be addressing tonight, which I call the new diplomacy.
Traditional diplomacy is the diplomacy of people who
represent countries. That is someone from Washington
talking to someone from Beijing. So it’s intergovernmen-
tal. You may know the phrase from history — it’s a west-
phalian system. This system, which was basically built
after a series of wars in Europe in the seventeenth cen-
tury, was meant to say diplomacy is the art of countries
talking to each other. And what’s inside the country is no
one else’s business. What has happened in the twentieth
century is that, and is especially accelerating in the twen-
tieth century is it’s harder and harder to fit diplomacy, if
you will, to shoehorn diplomacy, into that narrow set of
relationships. What about business relationships? What
about people to people relationships? What about the ties
between different universities? What about problems such
as global warming that go over borders? Problems such

as proliferation and illegal economies that cross borders?
What if you're dealing with a problem that a diplomat
from America and a diplomat from let’s say Mexico can’t
solve? So the answer here is if you need evolution and

a change in diplomacy — it’s changing whether you like

it or not. It’s not that the old fashion of diplomacy of
Washington and Brussels or Washington and Tokyo goes
away. It simply is not sufficient to cover all the things
that are going on in the world.

CJLPP: What do you think accounts for that change? For
example, would globalization be an influential factor?

Munter: A lot of things could be under the term “global-
ization”—we’re thinking about that primarily in terms of
changes of communication and economics. Certainly we
know much more and therefore we are not able to kind

The Claremont Journal of Law and Public Policy



of ignore and compartmentalize as much as we could
before. The fact that sovereignty is extended beyond just
a few powerful states to many states—not that all states
are equal, just that there are people in South Africa that
have a lot more of an opinion—that opinion can be
made public, and it can have an impact much more than
it could have twenty years, fifty years, a hundred years
ago. So yes, those trends you're talking about have caused
that change, and the wise traditional diplomat, instead
of resisting that, embraces it. I'll give you one example.
When I was ambassador in Pakistan, one of my jobs was
to spend a lot of the taxpayer’s money to try to eliminate
polio. There are three countries in the world where there
is polio—Pakistan, Afghanistan, and Nigeria. So, Paki-
stan and Afghanistan, they have a common border so we
thought—Ilet’s deal with this. For a lot of reasons—we
were clumsy, there was a lot of terrorism, there was a lot
of problem—we spent a lot of money and we failed. And
so we did not eradicate polio.

When I left the foreign service in 2012 I became a
consultant for the Bill and Melinda Gates Foundation.
Now their job, among other things, is to eliminate polio.
They went about it differently. They had more flexible
approaches, they used different people to convince some
of the people in the more remote areas to accept, you
know, vaccinations and things of that sort. And probably
by about 2018 they will have eliminated polio in Af-
ghanistan and Pakistan. My point is not to say that Bill
Gates is better than the U.S. government. He’s different;
he did it differently. He did it with different people, so
that is when what is in the interest of the United States
is actually carried out by someone who is not a govern-
ment employee. So that new diplomacy is the diplomacy
of coalitions, right? Rather than just saying “We do the
diplomacy and you just stay home.”

CJLPP: Can you tell us about your experience adjusting
to life as an ambassador?

Munter: Part of learning to be an ambassador and learn-
ing to be a diplomat is really trying as hard as you can to
be honest with yourself —what kind of life do you like?
Some people would like to be an ambassador because it’s
cool and you live in a big house and you get to do things
but they don’t think about the fact that there are other
elements to this life, you're uprooted a lot, that you're
putting a lot of strain on your family, you're doing all
these kinds of things —think about that stuff, be honest
with yourself, before you go in. It’s a lifestyle as much

as it is a profession. People have said to me “What’s the
best thing you could study to be an ambassador?” and 1
say, only half-joking “Theatre arts.” You do a lot of acting
as an ambassador. And I’'m not saying you're acting like
you're being phony. You're taking on the personality that
is necessary at a certain time. Part of what you need to
do is you're playing a role, if you don’t like playing roles,
if you're excruciatingly “I’'m always open and honest”
then you might have problems being a diplomat. Because
sometimes you're angry and you're not always allowed to
show that you're angry. Sometimes you’re not angry and
you have to do a little bit of Kabuki and pretend you're

angry. Because you're not there because you’re you. You're
representing your country. And if your country wants you
to be angry, you act it out. You see what I mean? And the
better diplomats are the ones who are acting just like in a
movie. If it’s obvious that you're acting, you're not a good
actor, right?

But if you're sincere about it, you can do different things
at different times. Now this sometimes leads people to
say “Oh, diplomats. They’re false. Diplomats speak with
forked tongues...” That kind of thing. And what you
have to realize is on the contrary, the only thing you have
as a diplomat is your honesty. You don’t have weapons to
make people do things, you don’t have a huge amount

of money to buy them off. You've got to convince them.
You've got to be able to say—“I’'m going to act in this role
as an American diplomat, as an American ambassador.”
And as I act in this role, I have got to be effective to get
the other guys, say the people in China, or wherever, to
see it my way. Part of it is seeing it their way. How do I
know how to talk to them, what’s their interest? And so
you have to be extraordinarily conscious of communica-
tion. That’s again—who else does this? Actors. So that’s
the quality that I think is really key. Obviously at a very
basic level you've got to be a smart guy who’s good at
language, but the really good diplomats are those people
who can play a role and play it sincerely.

CJLPP: What were your most rewarding experiences or
interactions as an ambassador? We would be particularly
interested in your experience as U.S ambassador to Pa-

kistan given the context of Pakistan, and the events that
took place in the country, during your Ambassadorship.

Munter: Well, being an ambassador is one thing. When
you are a younger diplomat, you have more of an op-
portunity to get a more authentic experience—my first
assignment was in the 1980s in Poland, when Poland was
still a communist country. I was a pretty junior guy so I
wasn't an ambassador, but I had the opportunity to get
to know this culture at a time of real change. You know,
just before the Berlin Wall fell. It’s extremely rewarding
to understand trends in a country which is not your own,
and be able to send those ideas, to translate them back to
your country when, as you hope, your country is doing
the right thing. I would argue that in the late 1980s when
we were against communism we were doing the right
thing. So all these things align, and that’s very satisfying.
You're pushing for freedom, you're supporting a solidarity
trade movement, you’re trying to help people have digni-
ty, you're pushing American interests and trying to make
peace in the region and stability... When all those things
come together, sometimes it’s just an accident of history,
that can be very satisfying. So that’s not being an ambas-
sador, that’s being a diplomat.

Now as an ambassador, what’s very satisfying, is when

you see that you’re able to... now the word “ambassador”
in many languages, or in the French language comes out
to mean “a messenger,” someone who is in between. You
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are not really someone who is making up policy, yes you
are a little bit, but mainly your job is the “go-between”,
you’re a messenger. So, what you really want to do as an
ambassador is see that you are explaining your country’s
position clearly and honestly, and that you are seeing that
people understand it, and doing the same when the other
country says “x” and “y,” that you are taking that back to
Washington and they are understanding it. Now, it also
goes beyond governments as I was saying earlier, but in
general you are trying to make sure that both sides under-
stand each other.

When I was in Pakistan, Serbia or when I served in Iraq,
I was trying very hard to make sure the sides under-
stood each other and that was the most satisfying. As it
turned out, the period in which I was a senior officer in
the American foreign service was a very unsettled time.
So, the fact is, in addition to the satisfaction of making
things work, you also have to cope with what happens
when everything falls apart. In 2011, when I was in
Pakistan, we had a series of disasters. I could argue that
the single best thing I did as an ambassador was prevent-
ing those disasters from becoming worse. Now no one
really likes to sit around and prevent things from getting
worse, but I would have to say that one thing I'm proud
of is there was one time during that year at the time of
the so called Ramond-Davis case, this was a CIA spy who
shot people there, where things could have spun out of
control. There could have been very bad violence, and

a rupture in relations, so I'm proud, whether or not I'm
justified in being proud, I'm proud that things didn’t get
out of control. Preventing disaster isn’t really in the job
description, but that’s what you have to do sometimes.

CJLPP: How do you feel your work advances the rela-
tionship between the United States and Pakistan?

Munter: I went to Pakistan partly because there were
some people in Washington led by a guy named Rich-
ard Holbrook, a famous diplomat, Hillary Clinton, the
Secretary of State at the time, and Barack Obama, who
believed that there had been very bad relations between
Pakistan and America. There had been misunderstand-
ings and we wanted to get past that, we wanted to build
trust in the relationship and make a relationship that was
not just founded on how do they help us on the war on
terror, but on how do we make sure they stay stable and
peaceful, and, we hope, democratic. After all, with over
200 million people, and it being the sixth largest country
in the world, and their possession of nuclear weapons,
you don’t want to get [the interaction and diplomacy]
wrong. So we went into that relationship with the hopes
that we could build trust and build a better relationship.

Many people thought that we were naive, and I would
say that if you ask people in Washington now, they would
say they were right, they would say, “you guys were naive,
you went in there, and things went to hell in this period
and now we are much more critical of Pakistan, and now
the Pakistanis have it coming.” There is a very strong

anti-Pakistan feeling in Washington right now. And so,
you ask if I advanced the relations? Objectively, its hard
for me to say that US relationships with Pakistan is better
than it was. I’d like to think that I made every effort to
prevent the kind of conflict that comes out of people just
shutting their eyes and being angry. So it’s not a satisfy-
ing story, but it is part of what you are called upon as an
ambassador, its when the situation is rough, how do you
make sure it doesn’t get even rougher.

CJLPP: How were relations between the U.S and Pa-
kistan affected after the Bin Laden event, as you were
involved in that aftermath and atmosphere?

Munter: What happened in the Bin Laden event was:
the fact that we didn’t tell the Pakistanis that we were
coming in meant that we violated their sovereignty and
one thing that’s very important in a lot of country, that
you can say about America too, no one likes to be hu-
miliated. We decided as a country it was more important
to us to have the secrecy to make sure we got him than
it was to tell the Pakistanis, so we didn’t tell them. And
so I had a lot of cleaning up to do after that. There were
enormous hurt feelings, there was shame because many
of them were shamed, you know “how could we have this
guy (Bin Laden) in our country and we didn’t know”,
some of them were angry—they said “who does America
think they are just, going in and killing people in other
countries. You think you’re God.” So there was a lot of
explaining, and this has to do with what I mentioned to
you the above the water line and below the water line.
Some of this was quiet talk with people in quiet situa-
tions, but a lot of it was going on and talking to the pub-
lic. I was trying to convince them and trying to explain
to them what was going through our minds while being
more than happy to listen to them about why they feel a
certain way.

I work now at a think tank [the EastWest Institute], a
non-profit that does conflict mediation, we do a lot of
work on China, we do a lot of work on Russia, we do a
lot of work on Turkey. And people say “well gosh, you
know that Putin and the Chinese Communist Party aren’t
big civil rights guys”. And you say look “anyone can
negotiate with Canada, the trick is how do you negoti-
ate with people precisely when you have differences of
opinion”. So after the Bin Laden raid the differences of
opinion were very stark and very conscious. I'm fairly
proud of the fact that I think we kept a certain level of
civility, and a certain level of mutual respect while we
were talking about things we really didn’t like about each
other.

CJLPP: Moving onto your current position, at the
conflict prevention and resolution think tank called the
EastWest Institute, what are the most prominent security
threats you have ascertained?

Munter: In a kind of conceptual sense, there is enormous
mistrust in the world. And part of that is, not that any-
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one is being good or bad, but the result of things like the
hiccups in globalization like the economic crisis of 2008
or the result of the American wars in Iraq and Afghani-
stan, that there is a lot of questioning of the international
global order. You can have an established order like the
Americans made after 1945, where it was basically Amer-
icans policing the seas, setting the rules for trade, setting
the rules for currency, setting the rules for the way the
UN works, human rights, and things like that. No matter
whether or not you liked this American moment, there
was a structure of people brought into it. The biggest
danger now is, and you can come down on whether you
like the American structure or don’t like the American
structure, the biggest danger is that it’s not clear what’s
going to happen. It’s the uncertainty that’s the greatest
danger. So you have people challenging that, people like
North Korea, and were not sure what they’ll do and they
aren’t sure what we’ll do. And that uncertainty and the
inability to predict what will happen and therefore to cut
it off before it happens, is the biggest danger that I can
see today. Yes, it’s because of uncertainty and the anxiety
that that produces when people are afraid that there’s not
a clear path ahead.

CJLPP: President Trump’s foreign policy is often cri-
tiqued as isolationist. Would you agree? If so, what are
your thoughts on President Trump’s approach to foreign
policy, and how will it affect the United State and its rela-
tions with its allies and adversaries?

Munter: In terms of his foreign policy, I don’t think he is
ideologically consistent. That is to say he changes all the
time. He has said NATO is obsolete now, he says NATO
is not obsolete, he said Obama you should stay out of
Syria, and then he goes on and is bombing Syria. The
things he was criticizing Obama for, now he’s doing. You
might call it pragmatic, you might call it utterly un-
principled, you can call it a lot of things, but the fact is,
it’s not ideologically consistent. So I think it’s probably
wrong to call him an isolationist. There are some isola-
tionist elements to what he does, when he talks about
trade protectionism for example, but it’s not one thing
or another. I think this is another thing we have to live
with in the current era, that at a time when global trends
bring uncertainty, he is adding to that uncertainty, which
makes things even more tricky right now.

CJLPP: What threat does President Trump’s foreign poli-
cy add to security threats?

Munter: One of the things that foreign policy profes-
sionals generally criticize about President Trump is that
he is by design not predictable. Most of the things the
man said while he was running for President was “I’'m not
going to tell people what I'm going to do, I'm going to
keep them guessing.” The thing is, with President Trump,
is that being unpredictable might work when selling
hotels, right? I don’t mean to make fun of him, he is the
president. But the point is, that unpredictability scares
the hell out of a lot of foreigners, so this problem of the

unpredictability being one of the biggest threats, he, un-
fortunately, intensifies that and so people are very scared
around him.

CJLPP: Moving on to your most recent work in securi-
ty, the EastWest Institute is particularly invested in the
advancement of cyber-security. What is one aspect of
cyber-security from a foreign policy perspective that most
laymen may not even think about?

Munter: Remember, we started by talking about things
you do above the waterline and below the waterline? In
cyber, where we work is very much above the waterline.
In cyber security, the problem is not that there are often
no rules. And so, one of the things we do is the estab-
lishment of norms. The important thing that needs to be
done is we need to figure out where is common ground.
If the Germans are worried about data privacy and Amer-
icans are worried about internet freedom, and the Chi-
nese are worried about state sovereignty over the internet,
how do you find rules so that they don’t crash into each
other? The problem is that right now in cyberspace it is
very difficult to do that. Now, we as an institution, what
we at the EastWest Institute, is bring together govern-
ments—Israel, Russia, China, India—we bring together
businesses and high tech companies, we bring together
intelligence agencies and cops, we bring together think
tank wonks and we try to get everyone to say, what is it
that we all agree on? Where is the common ground? And
so, in cyber, we are trying to work mainly on the estab-
lishment of conventions, the establishment of norms, so
that there are ways that will prevent us from banging into
each other in cyberspace.

CJLPP: Mr. Munter, it looks like we have run out of
time, so we will not be able to get to the rest of our
prepared questions, but thank you so much for taking
the time out of your day to speak with us. Your insight,
knowledge, and experiences are so profound, and we
thank you for sharing them with us. ®
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Inadequacies in the Legal
System: Rape and Sexual
Assault

Bonnie Binggeli (SUNY-Fredonia '17)
Guest Contributor

Rape and sexual assault have rendered the face of domes-
tic issues within the United States. It has been exempli-
fied in the media that the U.S judicial and legal systems
are not adequate in handling and prosecuting instances
of sexual offenses. A series of highly publicized cases
have shown how reform in the legal system is absolutely
necessary. In the summer of 2016 the outcome of a case
in which a woman under the influence of alcohol was
brutalized by Stanford student Brock Turner flooded
social and mainstream media.' The woman was discov-
ered unconscious behind a dumpster with Turner on top

of her.

Turner was supposed to serve a minimum six years sen-
tence in prison for the three counts of felonies he was
convicted of. However, at the discretion of Judge Aaron
Persky, Turner’s sentence was shortened so severely that
he only served a mere fraction of the minimum sentence
he was supposed to have been dealt.? One of the justifi-
cations that Judge Persky provided in deciding to shorten
Turner’s sentence indicated that he believed that alcohol
was partly to blame for the defendant’s actions. Judge
Persky stated that because alcohol was present, Turner’s
judgement was clouded and he otherwise would have

not committed such a heinous act.’ Judge Persky also
indicated that the crime was not committed with malice,
and both were partially at fault because of the levels of
intoxication. He did not believe that a minimum six year
sentence was adequate because it would “ruin” the defen-
dant’s life. In this paper I will argue that existing state
statutes are not apt to handle instances of sexually offen-
sive crimes. In particular, I will focus on the inadequacies
that lie in specific state statutes, and which elements may
promote better application of justice. Although there are
variations within individual state statutes that define and
punish sexual offenses, the primary investigation here
will pinpoint the specific language that is ineffective. The
argument is that individual state statutes are too vague in
addressing what instances should be considered as sexual
assault or rape. Individual state statutes cannot properly
identify instances of sexual offenses, and the correspond-
ing legal system is not prepared to adequately prosecute
cases. The essence of the problem lies in the discrepancies
between state and federal definitions of sexual offenses,
as well as differences in punishments for them. The legal
definition of sexual offenses in one state are not the same
in another. There is no national consensus on what is
considered to be a sexual offense. This leads the various
court systems across the U.S to dictate judicial justice
based on their own interpretation of a situation.

The lack of proper legal provisions in state and national
legislation indicates that the legal system cannot properly
carry out its duties. Instances of rape and sexual assault
are not crimes that have been recently entwined in U.S
statutes. These crimes have been cited in legal statutes
dating to the birth of the U.S. The law should have
evolved to the point where adequate measures are proper-
ly put in place to punish assailants. The vague and lenient
provisions that are provided in statutes that address
sexual offenses do not consider crimes of this nature to
be taken as seriously as they should. Michelle Anderson
suggests that the traditional definition of rape, dating
back to English common law, does not accurately depict
how instances of sexual offenses are carried out. It was
stated in English common law, which is the basis of the
U.S legal structure, that rape only occurred if a woman
was forcibly threatened, injured, and outwardly expressed
resentment toward her attacker.* A woman who was raped
must have promptly reported a complaint against her
assailant, otherwise the instance was void in the eyes of
the law. The elements of centuries old English common
law has influenced the traditional American image of
rape in which an incident must be extremely violent and
performed by a stranger.” Anderson states that this type
of attack is rare and underrepresents actual cases of sexual
offenses.

The Uniform Crime Report, issued by the FBI, estab-
lished a new, or “revised,” definition of which acts con-
stitute as rape in 2013. The definitions are not legally
binding but reflect the norm and guidelines for how
instances are generally perceived in a court of law. The
revised definition is supposed to be more inclusive to all
populations, particularly in cases of gender, as well as
other acts that are not “traditionally” considered as sexu-
ally offensive. One of the biggest changes to the “legacy”
definition is that “physical force,” or resistance by the
victim, does not need to be included as an element of an
attack to classify an incident as a rape or sexual assault.
This provision was included in the revised definition to
protect victims that may be unconscious due to the use of
alcohol or drugs.®

The legacy definition defines rape and sexual assault as
the “carnal knowledge of a female forcibly and against
her will.”” The revised definition now defines rape as the
“carnal knowledge of a person, without the consent of a
victim, including instances where the victim is incapable
of giving consent because of his or her age or because

of his/her temporary or permanent mental or physical
incapacity.”® The revised definition also includes sexually
offensive crimes in instances of sodomy and assaults that
occur with the use of a foreign object. The importance
of these definitions is how sexually offensive crimes are
viewed, and how changing definitions can be applied to
make legal statutes more effective in protecting victims.

The changed definitions are representative of the de-
creased stereotype in what acts may now count as a sexual
offense. However, the revised definition is not yet univer-
sally accepted in legal statutes. These definitions are not
legally binding in a court of law, but provide a basis for
how a jury or judge will view an instance of rape or sex-
ual assault. The definitions represent direct perceptions
of how instances were viewed in the past, and provide
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a good indication for how these crimes are going to be
viewed and defined in future legislation. It will take time
before the definitions have been fully integrated into legal
statutes. It was indicated by the Uniform Crime Report
that if all instances of the were included in the reporting
of sexually offensive crimes in 2013, there would have
been 41.7 percent increase in cases.’

In practical application, the Brock Turner case exempli-
fies how the legacy definition largely dictates how legal
statutes are applied and carried out in the judicial system.
The revised definition is designed to support specific
instances to protect victims who are “mentally incapable,”
and hindered due to the presence of alcohol. The woman
who was victimized by Turner will never be served proper
justice because of severe lack of application of the revised
definition. However, the large amount of public backlash
that Turner and Judge Perky have received from the out-
come of these cases represents a changing public dynamic
in which there is an obvious desire for statute reform.
Much progress has been made toward reforming the legal
system in recent years, but there is still much to be done
to combat the shortcomings in prosecution.

Kimberly Longsway and Joanne Archambault have par-
tially attributed the prosecution’s shortcomings due to the
“justice gap” in the legal system. The justice gap refers to
the difference in sexual offenses reported in proportion
to those that are actually committed.'® Longsway and
Archambault worked to identify the aspects that widen
the “justice gap.” Data suggests that reported rapes and
sexual assaults have dropped by 85 percent in the past 30
years.!! Being so, some have praised the judicial system
for improved prosecution when in fact there is a decrease
in reporting of instances in proportion to those being
committed. It is indicated that for every 100 rapes that
are committed, 5-20 are reported, and of those cases that
are reported only .4-5.4 are prosecuted, and of those cases
that are prosecuted .2-5.2 are convicted.'> Longsway and
Archambault suggest that vagueness in legal jargon does
not allow victims to be properly accepted as such in the
legal system which lead to a wide gap in prosecutions.'’
Upwards of 50 percent of women who have been assault-
ed or raped will not state that they are victims due to the
traditional perception of sexual offenses.'

The legal gaps and application of law can be seen and
evaluated by analyzing individual state statutes. After
evaluation it is quite evident that state applications

do not have universal definitions of sexual assault and
rape. Individual state statutes are not inclusive to all
populations, are extremely vague, and in many cases are
outdated. My research design is a comparative analysis
between states of high and low rates of sexual offenses

in distinguished regions. The data that is utilized in this
study was published by the FBI’s Uniform Crime Report
(UCR) between the years 2009 and 2010. The unit of
comparison between states was rapes per 100,000 people.
The regions were separated into Southern, Northeastern,
Western, and Midwestern parts of the United States. The
cross comparison of individual states was used to identify
specific statutes that may account for the different rates
in the unit of comparison. Examination of the differences
in state statutes regionally will highlight which positive
and negative legal factors are more prevalent in a certain

area. Once the regional differences are established, a na-
tional comparison between regions can be made.

The Northeastern region has the lowest combined rape
and sexual assault rates for both states investigated within
a region. The two states under investigation are Con-
necticut and New Hampshire. Connecticut had the low-
est rate of the two states at 18.7 and 16.3 per 100,000,
in 2009 and 2010, respectively.’ New Hampshire’s rates
hovered around 30-31 per 100,000 between the years
2009 and 2010. In addition to differences in unit of
comparison, there were also large discrepancies in arrest
rates between Connecticut and New Hampshire. In 2010,
Connecticut’s arrest rate equated to 40 percent.'® In com-
parison, New Hampshire’s arrest rate were approximately
15 percent.'” It is evident that Connecticut had a signifi-
cantly higher arrest rate, in proportion to incidents that
occurred, than New Hampshire. Being so, Connecticut
appears to better address instances of sexual offenses.
Connecticut depicts acts of sexual assault in the first
degree in which a victim is coerced to “engage in sexual
intercourse... by force of a third person...intercourse
with another person and that person and such another
person is under thirteen years of age and the actor is more
than two years older than such a person... and sexual
assault that is aided by two or more persons” as class A

or B felony.'® Chapter 952, Section 53a-70 also indicates
that a person who engages in sexual activity with a victim
who is mentally incapable can be convicted of a class A
or B felony. A sexual assault in which a victim is under
16 years of age is also distinguished as a upon conviction.
If a person is found guilty under Section 53a-70 a de-
fendant’s sentence will not be reduced by more than ten
years if a victim is under the age of ten, or be reduced by
more than five years if a victim is under the age of 16.

A first offense will result in a 25-year sentence, while a
second offense may be punishable up to 50 years."”

Section 53a-70c classifies acts of aggravated sexual assault
of minors in the first degree. The definition here sole-

ly applies the traditional “meaning” of sexual offenses

in which a victim is coerced with the force of a deadly
weapon, and the assailant intended to cause bodily harm.
A defendant found guilty of crime in this section will

be convicted of a class A felony, and may serve up to 25
years in prison. Sections 53a-71 and 53a-73a have sexual
assault in the second and fourth degrees categorized

as either a C felony, or a class A misdemeanor.?® These
sections explicitly define instances of sexual assault in
instances of cohabitation, physical helplessness, men-

tal incapacitation, and those who are victimized in the
presence of health care professionals. Those convicted of
a class B or C felony must serve a sentence of two years
and that cannot reduced by the courts. Acts that are cat-
egorized as a class A misdemeanor do not have minimum
punishment unless the victim is under 16 years of age. If
a victim is under 16 years of age the convicted persons
will subjected to a minimum nine month sentence that
shall be not shortened by the courts.”

New Hampshire’s Title LXII Criminal Code sections
632-A: 2, 632-A: 3, 632-A: 4 depict how the state defines
instances of sexual assault as either a felony or misde-
meanor. Sections 632-A: 2 and 632-A: 4 address Aggra-

vated Felonious Sexual and Felonious Sexual Assault,
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respectively. Aggravated Felonious Sexual Assault outlined
in section 632-A:2 consists of acts in which a person has
used excessive force again a victim, and the victim ex-
pressed “physical helplessness.”** Section 632-A:3 simply
defines acts that abide by the traditional definition of
rape.

Connecticut and New Hampshire have similar statutes

at face value. They both use the traditional definitions of
rape and sexual assault. However, Connecticut bestows
harsher punishments on its assailants than New Hamp-
shire. For example, New Hampshire allows for all crimes
defined under Felonies and Aggravated Felonious Assault
to be tried under class A misdemeanors if a victim is of a
certain age. One possibility for the difference in the unit
of comparison is that Connecticut’s legal statute provides
a strong deterrence for perpetrators. However, both states
failed in explicitly applying the revised definition of rape.
Felonious crimes did not address instances in which a
victim may be unconscious, instances in which alcohol is
present, acts of sodomy, and object penetration.

The Midwestern region has the largest difference in units
of comparison between states. The two states investigated
in the region were South Dakota and Wisconsin. South
Dakota possesses the higher rate of sexual assault at 61.7
per 100,000 in 2009, and 47.9 per 100,000 in 2010.%

In comparison, Wisconsin possesses one the lowest rates
in this study at 16.8 and 20.9 per 100,000 in 2009 and
2010, respectively. Much like Connecticut and New
Hampshire, the two states in the Midwestern region have
similar arrests percentages that are reflective of the stark
differences in rape rate comparison. South Dakota’s arrest
rate in 2010 equated to 12 percent®, while Wisconsin’s
arrest rate equated 42 percent.”

South Dakota’s legal statutes appear to be facially neu-
tral. They generally apply the “legacy” definition with
partial adaptations of the revised definition. Rape and
sexual assault are defined in Title 22, Chapter 22, Section
1.%¢ Subsection I defines acts against a victim who is less
than thirteen years of age as a Class C Felony. Subsection
II states that any acts with “use of force, coercion, or
threats of immediate bodily harm” will be considered as
rape in the second degree, or a Class I felony.”” The next
two subsections III and IV define acts in which a person
is incapable of giving consent due to a of lack mental
capacity because of the presence of an “intoxicating
agent.” Subsections III and IV are categorized as rape in
the third degree and are Class II felonies. Section 22-22-
2 also criminalize instances of sodomy and other forms
of penetration, but does not indicate a minimum sen-
tence or classification for how serious these crimes may
be punished upon conviction. South Dakota does not
impose a minimum sentence for perpetrators in which
the victim is over the ages of 13 and 16, but does impose
a higher minimum sentence for first time offenders who
have contact with victims under said ages. A first time
offender will receive a 15-year sentence, and will receive
an additional ten years for a second offense in subsection
[.28 There is no designated protocol for instances defined
in subsections, II, III and IV if a victim is older than 13
or 16 years of age.

Wisconsin appears to have more thorough statutes in
defining sexually offensive crimes, but more generally
applies the revised definition than South Dakota does.
Wisconsin’s sexually offensive crimes are defined in
Chapter 940, Crimes against Life and Bodily Security,
Section 225.%” Sexual assault in the first degree depicts
acts of intercourse that result in bodily harm induced by
coercion, or with the use of force with a deadly weapon,
are classified as a Class B felony. Sexual Assault in the
second degree, categorized as a B felony, applies part of
the revised definition that explicitly states sexual acts that
occur when a victim is knowingly unconscious, or “intox-
icated to the point” of not being able to give consent.’

Wisconsin appears to have applied the revised definition
to a larger extent than South Dakota has. Both states are
the only ones thus far that explicitly identify that a sexual
offense is punishable by law even in the presence of alco-
hol or an additional “intoxicating agent.” However, South
Dakota statutes do not distinguish between rape and
sexual assault, which indicates that the statutes could still
largely adhere to the legacy definition when applied. This
could influence statutes to apply more rigid definitions of
sexual offenses and justifications during prosecution.

The Southern region accounted for 37.7 percent of
national incidences in this study, which is the highest of
all the regions. The states investigated in the Southern
region were Arkansas and Virginia. Arkansas had a rape
rate 47.7 was per 100,000 people in 2009, and 45.0

per 100,000 in 2010.%" Out of the 1,312 incidents that
occurred in 2010, there were only 164 arrests, which
equates to a 12 percent arrest rate.’” In comparison, Vir-
ginia has one of the lowest rates out of the states included
in this study which capped out at 19 per 100,000 people
in 2009 and 2010. In addition out of the 1,532 inci-
dents that occurred in 2010, 366 arrests were carried out,
which equates to an arrest rate double that of Arkansas at
23 percent.”

Arkansas’ sexual offenses are outlined in Title 5 (Crim-
inal Offenses) Subtitle 2 (Offenses Against the Person)
Chapter 14 (Sexual Offenses) and subchapter 1 general
provisions.** Section 5-14-103, defines rape as an act that
uses “forcible compulsion” in which a victim is unable

to give consent due to to mental and physical handicaps
that present the victim as “helpless.”® An act under this
section is classified as a Class Y felony, which is most
serious offense a person can be convicted of in Arkansas.
Convictions that result in a class Y felony enforce a min-
imum sentence of 25 years if the victim is under the age
of 14. Arkansas also explicitly defines instances of incest
and bestiality as sexual offenses. Arkansas severely lacks
in applying the revised definition, in which its statutes do
not explicitly state that alcohol consumption or an intox-
icating agent may be present during an assault. Evidently,
the definition of rape applied in Arkansas primarily uses
the legacy definition.

Arkansas makes a clear distinction between charges of
rape and sexual assault in its statutes. Rape is a class Y
felony, while sexual assault is categorized as either a Class
A felony or misdemeanor. The provisions outlined in sex-
ual assault statutes have much lower standards than those
outlined in Arkansas’s rape statutes. Sexual assault in the
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first degree, section 5-14-124, pertains to acts in which
a victim is in a subordinate position, such as a student,
athlete, or a person under the care of a guardian.®® Sexual
assault in the third degree, section 5-14-125, states that
a person may not commit an act against a person who

is admitted in the justice system.?” Sexual assault in the
fourth degree, section 5-14-127, mainly addresses stat-
utory claims in which there are large age discrepancies
between two consenting parties.’®

Arkansas’ statutes mainly abide by the legacy definition of
rape. However, Arkansas is also one of the only states to
separate crimes of sexual assault and rape. The only dif-
ference between sexual assault and rape in the Arkansas’
statutes is that sexual assault does not have to include el-
ements of physical or mental helplessness. Therefore acts
that may be not be seen as violent, due to lack of exces-
sive force or resistance, may not be considered as serious
offenses. Arkansas does not adapt elements of the revised
definition, such as instances of penetration with an object
or elements of sodomy, in its statutes. Arkansas has the
least defined and exclusive laws out of the states that have
been investigated thus far. This may indicate that Arkan-
sas’s statutes are interpreted broadly, and account for the
state’s consistently high rape rates.

Virginia’s statutes contain an ideal balance of the revised
and legacy definitions. Title 18.2 (Crimes and Offens-

es Generally), Chapter 4, (Crimes against the Person),
Article 7 (Criminal Sexual) defines acts that constitute as
sexual offenses.?” Section 18.2-61 determines that if in a
situation a victim is forced against their will to commit

a sexual act by “threat or intimidation,” or if a victim is
“physically and mentally helpless,” then this is an instance
of rape. If a victim is under the age of 13 this offense

will result in a minimum sentence of 25 years, or life,
depending on the age difference between the victim and
perpetrator.”” The above statute is the only element that
strictly adheres to the legacy definition. Virginia statutes
mainly differ is in its explicit language that identifies acts
of sodomy, sexual battery, object penetration, and at-
tempted rape as serious offenses. None of the states under
investigation thus far have been this explicit in identify-
ing all sexual offenses included in the revised definition.
Virginia’s statutes show the willingness to prosecute
crimes that other states have not yet fully recognized.
Being so, its statutes are not exclusive and may be the
most efficient in identifying sexually offensive crimes
that are not “traditional.” The one aspect of the revised
definition that Virginia does not explicitly depict in its
legal statutes is rape and sexual assaults in the presence of
drugs and alcohol. However, Virginia does identify that
physical restraint does not have to be present in order for
an assault to result in a conviction, as specified in section

18.2-67.6.4

Both states analyzed in the Western region, Wyoming
and New Mexico, have relatively high rape rates. Wyo-
ming’s rate per 100,000 fluctuated between 31.6 in 2009
and 29.1 in 2010%%, with an arrest rate that equated to
23 percent.” New Mexico’s rate was higher at 53.2 per
100,000 in 2009 and 46.2 per 100,000 in 2009, with

an arrest rate that equated to 11 percent.* The statutes
that outline sexual offenses in both states are very similar
upon comparison.
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Wyoming’s statutes addressing sexual offenses are primar-
ily found in Title Six (Crimes and Offenses), Chapter

1 (General Provisions), and Article 3 (Sexual Assault).
Sexual assault in the first degree occurs when there is
“submission of a victim” by actual application of force,
or threat of death. Sexual assault in the first degree also
identifies that victims may be “physically helpless,” or
mentally incapable of consenting to sexual acts. Sexual as-
sault in the second and third degrees primarily pertain to
behaviors that influence submission of victims by threat
to outside actors. Sexual assault in the first degree is a
crime that is punishable by up to 50 years in prison, with
a minimum sentence of 20 years.® Sexual assault in the
second degree has a minimum sentence of two years that
may not exceed more than twenty years. Sexual assault

in the third degree only states that punishments may not
exceed that of fifteen years. The definitions and legal
applications of sexual offenses in Wyoming exemplify the
“legacy definition.” Its statutes do not define various acts
outlined in the revised definition.

New Mexico’s sexual offenses are outlined in Article 9.
Section 30-9-11 depicts acts of criminal sexual penetra-
tion from first to third degree felonies. First degree sexual
penetration is defined as an act in which a victim is “un-
lawfully, or intentionally engaged in sexual intercourse...
to any extent with any object,” and may be accompanied
by “force or coercion.” If a victim is under 13 years of
age the act is also considered a first degree felony. Crim-
inal sexual penetration in the second degree is limited

to incidents in which the victim is between the ages of
13 and 18, victims who are inmates confined in prisons,
coercion of a victim that results in bodily harm, or within
the presence of deadly weapon. Second degree criminal
penetration of a child results in a three-year minimum
sentence. Section 30-9-12, criminal sexual contact,
identifies acts of touching without penetration as a fourth
degree felony and has the same outlines as section 30-
9-11.% However, if criminal sexual contact is “coerced

or forced” without injury to the victim, the crime is
dropped to a misdemeanor. There is little to distinguish
New Mexico’s statutes from Wyoming’s.

The evaluations of this study conclude that most state
statutes have not caught up to the revised definition that
was established in 2013. It can be indicated that states
with the lowest rates of rape have generally applied most
elements of the revised definition. However, states with
low rates and elements of the revised definition did not
apply these elements universally. Regardless of how the
revised definition is applied, states whose statutes had
more elements of the revised definition had lower rates of
rape.

The findings here are meant to be an introductory step
toward possible points of reform to improve the legal
justice system in the United States. Obviously, legal
recourse and statutes are the only elements investigated
in this study. The results here only provide a fraction of
an understanding as to why the “justice gap” exists. It can
be concluded that as the revised definition becomes more
accepted, and integrated into state statutes, that the legal
system will be more apt in defining instances of sexual of-
fenses. Eventually, there will be a universal definition that
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will no longer be refuted in the court of law. Universally
accepted definitions and comparable punishments for
sexually offensive crimes across states will lead to higher
rates of justice nationally. ®
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Letter from the Founding
Editor-in-Chief: An Origin Story

Professor Areshidze walked slowly around the classroom,
a well-worn and aggressively annotated copy of John
Locke’s Second Trmtzse On Government in his hand.
Smiling, he read, “[t]he reigns of good princes have been
always most dangerous to the liberties of their people:
for when their successors, managing the government
with different thoughts, would draw the actions of those
good rulers into precedent, and make them the standard
of their prerogative, as if what had been done only for
the good of the people was a right in them to do, for the
harm of the people, if they so pleased.”

To my surprise these turned out to be fighting words,
sparking a heated class argument about Lockean pre-
rogative and the proper limits of executive power that
spanned questions surrounding the current era of
mass-surveillance, the president’s authority to initiate
military operations without congressional approval, and
even torture. The debate was passionate, with ideas flying
back and forth around the room, thesis and antithesis,
students exchanging friendly intellectual jabs as fast as
the words could tumble from our mouths. The air pulsed
with an electric energy, pregnant with the deepest ques-
tions about who we are as a people and how we should
govern ourselves—questions often seem abstract and at

a remove from daily life, but which are ultimately pro-
foundly important. The whole class was engaged, engines
running, wheels spinning.

Then, seemingly all of a sudden, class was over. As we
trudged out of our classroom in Kravis Lower Court
under the hot, sleepy Claremont sun, something changed
almost immediately. The same students who had just
minutes earlier fervently argued over deep questions of
political philosophy, constitutional law, and public policy
moved almost instantaneously to the subject of where

the party that night would be. I was not surprised by this
rapid shift, but I was a bit unnerved. Perhaps I read too
much into that moment of abrupt transition, but it made
me uneasy because it brought to mind the uncomfortable
fact that sincere and intellectually rigorous civic debate is
unfortunately more rare than it should be.

It was that day that I decided to help build a campus cul-
ture that would in some small way help sustain the kind
of meaningful conversation about law and public policy
that had abruptly ended as class ran out. I am deeply
grateful to so many of my classmates at the Claremont
Colleges who chose to do just that by embarking with
me on the journey of building this journal, which I am

glad to see is continuing to grow and thrive long after I

graduated from CMC.

If our current political moment teaches us anything, it
shows us that the Madisonian system of checks and bal-
ances that safeguards our republic is not immune to atro-
phy, nor is this system self-driving. Rather, our political
system’s health and proper function depend on an educat-
ed citizenry actively committed and perpetually re-com-
mitted to substantive participation in our shared civic
life, bound together by broadly shared liberal democratic
values, even as we vigorously contest the precise meaning
of those values. That kind of substantive and respectful
civic participation involves construction of inclusive
discursive communities. Building these communities is
hard—it is a perpetual civic challenge handed down from
generation to generation, never complete, replete with
setbacks. Nevertheless, if we want our democracy to not
only survive but also to thrive, we cannot let the conver-
sation stop.
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